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UNITED STATES OF AMERICA 
vs. 70 Civ 1312 


HEALTHCO, INC. (Formerly known 
as Healthcare, Corp.) 


— 


October 29, 1973 
9:30 a.m. 


(Trial resumed.) 
MR. JINKINSON: We call Mr. Ernest Sandler. 
ERNEST SANDLER, called as a witness 
by the defendant, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION: 
BY MR. De MARCO: 
Q Mr. Sandler, would you state your business, please? 
A I am in the wholesale pharmaceutical and dental 
supply business. 
Q That's with Interstate Drug Exchange? 
A Yes. 
Q Do you hold an office with Interstate Drug Exchange 
e I am the president. 
Q For how long have you been president of Interstate 
Drug Exchange? 


A I guess ter -ypars or more. 


Q Ten years. And prior to that time were you also 


employed by Interstate Drug Exchange? 
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A Yes. 

Q Would you describe, other than generally as you | 
just have, the type of business that Interstate Drug is in? 

A Our major business is a mail order business to 
pysicians, dentists, osteopaths, veterinarians. 


BY THE COURT: 


Q Where are you located? 

A In Plainview, Long Island. 

Q Plainview, Long Island. Where is that? 
A Oh, about 30, 40 miles out of the City. 
Q North shore or south shore? 

A Right dead center, your Honor. 

Q Not as far as Westbur:? 

A Oh, further. 


Q Further. 
A 


Past Hicksville. 


Q Nassau County? 

A We are right before the Suffolk County line. 
Q Technically in Nassau? 

A Yes. 


THE COURT: Thank you. 
BY MR. De MARCO: 


Q Among the business that you are involved in, are 


you selling dental products, purchasing a wige variety of 
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dental products primarily for resale to ultimate consumers 


of those products, i.e., dentists, dental laboratories, 


governme:.’: agencies and institutions? 


Yes. 


A 


Q And the predominant customer category of the ones 


I listed for Interstate Drug [xchange is what? 


A Dentists. 


Q When did you first begin selling to dentists in 
the mail order field, as you have testified? 


A About 15 years ago. 


you use to sell, have you 


Q And what methods do 


used during the past 15 years to sell, those items? 


A We circularize with catalogs and fliers and we 


receive orders by mail and telephone. 


Q You have telephone -- 


Yes. 


A 


Q With reference now particularly to metropolitain 


18 
© New York, and when I use that phrase I am talking about the 
“ five boroughs of that City, all Long Island, five northern 
91 counties of New Jersey and a couple of northern counties of 
99 New York State as well, metropolitain New York, do you have 

: 3 a predominant method of selling your products within that 
a4 marketing area? 

& * A Predominantly it is by mail. I would say about 20 
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percent is by phone. 


Q Telephone orders. 
A Yes. 
Q Mr. Sandler, when you process orders from dentists 


and other customers in dental products, what methods of 


delivery do you use to get the product to the customers? 
A About 99 percent United Parcel Service. 
Q The balance? 
A Would be: parcel post. 
Q That's U.S. mail. 
A Yes. 


BY THE COURT: 


Q United Parcel Service. 

A Yes, sir. 

Q Over how wide a geographical area do you operate? 
A The entire United States. 

Q And United Parcel covers the whole United States? 
A No. There are certain western states that they 


don't hook up with yet. 

Q But that's the one percent, then, where you use 
postal service. 

A No. We use United Parcel as a preferred method 
of delivery. But they can't deliver to a post office box. 
You know, if a customer gives us only a post office box as 
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address, it would have to go by parcel post. But United 
Farcel gives you free insurance, faster delivery and sig- 
nature, 

Q And so 99 percent of your deliveries are by United 
Parcel and one percent by postal service, roughly. 

A That's only a guess. But the major part of our 
orders would be United Parcel. 

BY MR. De MARCO: 

Q Mr. Sandler, among the services, including the 
United Parcel delivery that you just described, do you also 
offer any of your customers credit for their purchases? 

A Yes. On the phone orders, and we have certain 
customers who are now accustomed to buying without including 
a check. 

Q Do you have an estimate as to the approximate 


percentage of your customers that purchase from you on 


credit? 
A Well, we are speaking about the New York area. 
Q Yes. Speaking about the New York area. 
A I would estimate about 20 percent. 
Q Mx. Sandler, does your company maintain its record 


facilities in any particular form? 


A Well, we use a computer for everything. 
Q And by that, and your answer is responsive, I am 
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asking now all of your orders are then placed somehow in a 
computer to derive certain information based on all the 


transactions of the company? 


A Yes. The computer takes care of accounts receiv- 


able, it takes care of invoicing, inventory control, and we 


receive certain reports periodically. 


Q Among those reports that you receive, are they 
broken down to indicate sales in metropolitain New York as 


I have earlier described it? 


A No. We break our sales down by category of customer 


and by state. 


Q So you would have some indication of sales made 


to dentists, for example, in the states of New York and New 
Jersey? 
A Yes. 
MR. De MARCO: I am going to show the witness a copy 
of his survey response for Interstate Drug Exchange, which 
is part of Government's Exhibit 31 in evidence. 


MR. SIRIGNANO: Your Honor, I object atthis time 


to any testimony on the part of this witness with respect to 
his sales or refer 1ces to his survey answers. You may 

recall last week we requested that the witness when he comes 
to court be directed to bring with him business records, and 


very specifically business records, which were covered by a 
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subpoena duces tecum which the defendant had served on him 
some months ago. 

I have been informed this morning that there are 


no business records for us to see and I don't believe that 


the witness should be permitted to give any testimony with 


respect to his sales until we have had an opportunity to 


observe and study the records which he has been directed 
to produce in court. 
THE COURT: Well, I will go into thatcn your 
cross examination of the witness. Objection overruled. 
MR. De MARCO: Thank you, your Honor. 
Q Mr. Sandler, I show you a “erox copy of a survey 


response as part of Plaintiff's Exhibit 31. is that your 


signature that appears at the bottom of the Interstate Drug 


Exchange response? 

A Yes, it is. 

Q And what was the date that you signed that document 

A I would have to look at the document. 

Q I believe it is on the hottom line, Mr. Sandler, 
near your signature (indicating). 

A April 30, 1971. 

Q Mr. Sandler, do you recall the occasion when you 
received that document? 

A No, I don't. I don't remember it at all. But it i 
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9 | my signature, 


a 3 || Q Do you recall any details of completing the doc- 
4 ument? 
5 A No. 
6 Q Do you recall whether you checked your books and 


records when you completed that document? 


~ 


8 A No. I really had no memory of this until you 

9 showed it to me, and I must have done it, but really don't 
10 | recall. 

1 THE COURT: What is thedocument? 

12 MR. De MARCO: The document, your Honor, is the i): 
13 | order survey form sent to Mr. Sandler's company in 1971. 


THE COURT: By the government? 


THE COURT: I understand. - 


MR. De MARCO: And the document says on its face, 
reported sales of 1970 of $250,000. 

Q Is that an accurate reflection of Interstate Drug 
Exchange sales to dentists, dental laboratories, institutions | 
or government agencies within metropolitain New York for the 
year 1970? 


A No, it is not. 


2 &: 8 BR 
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THE WITNESS: Well, your Honor, I have gone back ove 
records. I don't remember this thing and somewhere I must 
have just guessed and said yes, you know, this is it, without 
ever going any further into it. I couldn't have attached 
any importance to it, frankly. 

I do have some records here, some computer records, 
which Mr. De Marco is referring to. 

Q Mr. Sandler, you brought those records with you 
this morning? 

A Yes, I have. 

Q Would you like to take them out of your briefcase, 
please? I want to ask you some questions about them. 

This summer sometime, did you receive a subpoena 
duces tecum addressed fromthe defendant in this case, 
Healthco, to you, to Interstate Drug Exchange, calling for 
the production of certain books and records of your company? 


Yes, I did. 


What was your response when you received that sub- 
Y 


I called my attorney and said it was a crazy sub- 


poena. I said it would take years to get together all the 


information which was requested, and my attorney informed 


me that certain records were privileved anyway and we would 


not have to produce then. 
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I think income « statements, lists of customers 
and so on. 
Q And subsequent to that telephone conversation uth 
your attorney did you call me directly in New York? 
A I called the firm in New York and I think they 
referred me to you or you called me back. I don't remember 


the exact sequence. 


Q But I returned your phone call, did I not? 

A Yes. 

Q And we had a conversation at that time, did we not?) 
A Yes. 

Q And what was the result of that conversation? 

A You came down to my office. and I said there were 


certain records which we did have which were readily avail- 
able and if they would be acceptable then I could produce 
them. 

Q All right. Have you brought those records, the 
ones you are talking about, to court with you this morning? 

A Yes. 

Q May I have them, please? 

A Yes (handing). 

MR. De MARCO: Let the record show that I am 

transmitting these records to government counsel at this 
time. 
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Q Mr. Sandler, briefly, would you describe what 
these records are? 

A Yes. From our computer we got a report which gives 
us our gross miles by state and our gross sales to each 
category of customer that we service. 

Q In other words, you are able to determine from 
those records sales, for example, to dentists in the states 
of New York and New Jersey? 


A That's correct, 


Q And I believe the records will show they are avail- 
able only since 1970 but up through, when we looked at them, 
1973, is that correct? 

A Yes. 

Q There were no records prior to 1970? 

A No. I think we looked around and didn't find any? 

Q In reviewing these records, Mr. Sandler, it was 
apparent that we did not have from them actually the metropol 
itain breakdown that we talked about; we only had reports, 
isn't that correct, from New York and New Jersey? 

A You know, maybe you ought to tell the government, 
since we go strictly by number, number 62, I believe, is 
New Jersey and number 66 would be New York. 

MR. De MARCO: Is that clear? For New York, rather 
than the name of the state he uses a number for the entry. 
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MR. SIRIGNANO: Your Honor, we haverft had an 
opportunity to ies nie of the documents. We requested 
them prior to coming in here and Mr. De Marco 


waited until the middle of the witness' examination to hand 


them to ug. 
THE COURT: I will give you a reasonable time to lodk 
at them, 
Q On that point, Mr. Sandler, you just described the 
tetephens conversations and meetincs we had this summer con- 


cerning these documents. Have you ever received a telephone 


call from any of the government lawyers asking for information 


about your sales? 


A Yes. Someone called me, but I don't know who it 
was. 

Q How long ago was that? 

A I would guess a month or two ago. 

Q A month or two ago. At that time did anyone identi- 


fying himself as one of the government lawyers ask you for 
your records? 

A No. 

Q I was at the point in asking my questions about the 
fact that these reports only show states of New York and 
New Jersey, among other states, andsales to dentists. Was 
there any procedure which you were able to go through ané@ did 
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go through to break down some estimate of sales within 
metropolitain New York, and if so would you describe how you 
did that? 

A Yes. You gave me a list of zip codes which apply 
to those areas, and what I did was I asked my data processing}. 
manager to break out sales, I think it was for a period of 
two weeks, and just list off those sales in those zip ca: 
areas for that period of two weeks. 

Q The zip code was for the various counties? 

A Yes. 

Q That make up metropolitain New York? 

A The areas, whatever. 

Q And you got a special printout, then, for the 
two-weck period within those counties. 

A That's correct. 

Q And what did that printout show with reference to 
the total sales made as listed on your reports, your montly 
reports, for New York and New Jersey? 

A Well, for purposes of comparison, you could say tha 


these districts would accurately reflect the figures that 


we show for our gross sales in New York State alone. 


Q In other words, by taking the counties in New Jersey 
that are applicable and excluding the counties in New York 
State that are inapplicable, the New York State figure comes 
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up fairly close to what metropolitain New York sales ara? 

A Yes. 

Q Mr. fandler, under that method of inspection, what 
were your sales, approximately, in 1979 to dentists, of 
dental products in metropolitain !aw York? 

A In 1970 we showed 647,988. It is approximate. 

Q Of course. In 1971? 

A We showed 561,987. 

Q And in 1972? 

A $789,072. 

Q I realize that 1973 is not yet over with, but do | 
you have an estimate based upon that analysis as to what see! 


sales will be in metropolitain New York of dental products 


for 1973? 


A I believe we will go around a million dollars this 
year. 
BY THE COURT: 

Q Mr. Sandler, what this means is, I take it, that 


nearly all of your business in the State of New Jersey and 


the metropolitain New York wea. 

A Well, we found through previous surveys, your 
Honor, that our business is directly proportionate tc the 
number of physicians in an area, really; that if there are 
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a hundred physicians in this area we are going to do bu:'ne.s 
with, say, 20 percent, or 20 of the, or 30 percent, whatever 
the percentage may be. 

Now, your biggest population would he in this 
area, you know, where you nave a population, I assume of 15 
or 20 million people. 


Q Yes. But the rest of New Jersey and the rest of 


New York would on sheer numbers count for more than yor 


figures indicate. 

A No, because -- well, you take New York, I think 
the total population of New York State is about 17 or 18 
million. But New York City and Long Island would vorobably 
account for 12 million of that, and in the rest of the state 
you would only have five or six million people. 

Q But, in any event, this sampling seems to indicate 
that nearly ali your business in New York and New Jersey is 
in the metropolitain area, isn't that right? 

A Oh, yes, I would say. 

THE COURT: All right. 
MR. De MARCO: I think I can flesh this out. 
BY: MR. De MARCO: 

Q Mr. Sandler, what were your sal .s, for example, in 
New Jersey in 1970 todentists? 

A 1970 was 312,000. 
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Q Ani in 1971? 


A 257. 

Q 1972? 

A 402,000. 

Q Mr. Sandler --. 

A Could I just say that our 1971 sales would not 


be accurate. 

Q All right. In what way are they not accurate? 

A Well, we showed a decline, but it was really 
because we had had some computer trouble with the new program 
and we found that there was something screwed up there and 
it was subsequently corrected around February of '72. 

Q You described the computer problem in 1971. Did 
this -- } 

A ? bie ss around December Uf '71 and January of '72 *hat 
we had some problem, because I see the sales are way down 
and it is really not true. 

Q So it sidteetnea’, your computer problem in these 
printouts understated, what your actual sales were in 1971? 

A , Right. The gress sales are correct in those work- 
shects of: ours; but the individual breakdowns are not. 

Q@ All right. In other words, 1971 shows a slight. 
decline in sales over 1970, bine to your best recollection, 
that is not correct? 
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A We have increased every year. 

Q Every single year. 

A Yes. 

THE COURT: Would that also be true as to the New 
York State ficures? 
A Oh, ahsolutely. 
BY MR. De MARCO: 

Q Mr. Sandler, you testified here that you have been 
in the business of selling dental products, you have heen a 
dental dealer, for a number of years. Have you an opinion 
as to the state of competition among the sellers of dental 
products in New York, say within the last five or six years? 

A It is getting fiercer and fiercer. 

Q Are there more or fewer sellers now of dental prod- 
ucts in metropolitain New York than there were five years 
ago? 

A More. 

Q And are there more methods or fewer methods for 
a dentist, goyernment agency or institution or dental lab- 
oratory to buy the products that it needs to use? 

ee Well, we ourselves have just come into the dental 
laboratory field within the past year and we have started 
offering merchandise in certain specialties to the labor- 
atories. With respect to the dentists, we have been expanding 
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our sales. 


our line all the time to increase 


3 THE COURT: Do you sell equipment? 
4 TIE WITNESS: Not alrge equipment, your Honor. 
5 THE COURT: What is the largest you sell? 
6 THE WITNESS: We have an ultrasonic unit for about 
7 $400 and several autoclaves, sterilizers. But we would not 
8 || sell dental chairs or the big drill units and s0 on. 
oI THE COURT: Do you sell precious metals? 
10 THE WITNESS: Yes, gold and silver alloys. 
1 | THE COURT: And you sell teeth? 
12 THE WITNESS: No. 
13 SHE COURT: So I take it the bulk of your sales are 
14 what has been described here as dental sundries? Does that 
15 term mean anything to you? 
16 THE WITNESS: We carry a lot of instruments, pliers, 
17 you know, the smallest type instruments. We carry a lot of 
18 pharmaceuticals and of course the dental cartridges and denta 
19 sponges and so on. 
20 ; I would exclude heavy equipment. It is just some- 
21 thing that I feel a dentist wants to go in and feel and look 
22 at it. It is a major purchase. 

) 23 THE COURT: But except for heavy equipment and 
2A teeth, you sell nearly everything a drrtist buys. 
25 THE WITNESS: Absolutely. 
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THE COURT: All right. 


MR. De MARCO: No further questions. 


THE COURT: 


All right. Mr. Sirignano, how much 


time do you want to look at these records? 


MR. SIRIGNANO: I would like to first fina out with 


respect to the other records which we requested be produced 


afcer I question the witness. 


There is one thing. Mr. Dr Marco has in his 
possession original copies, in fact as far as I know the only 


‘7 copies, of a letter which I sent to Mr. Sandler several years 


ago with his form, and I would like to have it, please. 


MR. De MARCO: For the record -- 


THE COURT: What is an original copy? 


MR. SIRIGNANO: It is a copy from the Justice 


Department files. When Mr. De Marco mquested that he see the 


original survey forms, response forms, attached to each res- 
ponse form was the copy from the Justice Department files of 
the letterwhich accompanies the response form, the question- 
naire when it was sent to each respondent. 
Mr. De Marco has that copy. 


99 THE COURT: That presumably is in the two file 


folders which have been turned over to my law clerk. 


MR. De MARCO: Your Honor, I think I can save some 


time. 


I would be happy 


to stipulate with Mr. Sirignano 
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} 
don't know where that letter is and I don't have it. I agree 


with your Honor it is probably in that file folder. | 

THE COURT: Why don't we send up and get it from 
my chambers. 

MR. De MARCO: The letter to each dealer follows 
a similar format, and I would be willing to stipulate that 
whatever letter was sent follows the same format as any other, 
which will save some time. 

MR. SIRIGNANO: If you will stipulate that the | 
letter also has a reference to a specific phone conversation 
which I had with Mr. Sandler, I will stipulate. 

MR. De MARCO: I'm sorry. Then it wasn't a form 
letter. I presumed it was. 

THE COURT: Why don't we send for the letter? 

Do you want to wait for that before you ask any 
other questions? 

MR. SIRIGNANO: No. I will go on. 

CROSS EXAMINATION 
BY MR. SIRIGNANO: 

Q Mr. Sandler, do you have in your possession, does 
your company have in your possession, state income tax Saale 
A Mr. De Marco asked me for them. I think he asked 

me for them last Wednesday and I was going out of town. I 


said I would call my accountant Friday. I called and he was 
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out of town but he will be back today. 
THE COURT: He has them? 
THE WITNESS: Or would know where they are. 
Frankly, I just don't. 
Q Do you have those records going back to 1968? 
A I really don't know. I would assume so. 
Q Do you have in your possession state income tax, 
copies of state income tax returns going back to 1968? 
A Again, I don't know. TT would have to ask my 


accountant where all that is. 


A Well, I know we are required to fill out a saies 
tax return that lists about 17 different districts in the 
state. But it is all on one form. I don't think we would 
have the city separately. We are located on Long Island. 

Q But, that is, you would have, as far as you know, 
copies of returns which would show the distinction between 
city and other parts of the state. 

A Yes, at least recently. I don't know how far back 
we are required to keep them. 

Q Will you furnish copies of those to the government, 
please? 

MR. De MARCO: Your Honor, I am going to object at 
this point. I would like to state the ground why I am 


64la 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


- 


Q And city sales tax returns going back tc 68? | 


on 


~ 


12 


21 


22 


igk Sandler - cross 712 


objecting. 
THE COURT: Yes. 
MR. De MARCO: First of al?, I think Mr. Sandler | 
has already testified that hishusiness includes other items 
besides the sale of dental products, and I think, as anyone 
will know, the state sales tax records are not going to break 


out dental product salies, the only thing relevant to this 


case, from all others. We are asking an additional burden 
on the witness here to bring those records in. 

And on top of that the government has had three 
years to make such request of the defendant. They had notice) 
from the summer that the defendant was looking for those same 
kind of records and made no efforts to obtain them then. 

This is an effort, I think, to delay the proceedings and to 


burden a witness beyond what is necessary, and for that reason 


we object. 

THE COURT: Well, I don't think that I ought to 
sustain the objection. As far as burdening the witness is | 
concerned, I regret it, and we will do it in as convenient a 
fashion to the witness as we possibly can, but here is an 
important civil matter in this court and I have no alter- 
native, Mr. Sandler, but to ask you to produce those records. 

We can do it at a time that is convenient to you, 


but we will have to have them. 
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THE WITNESS: Well, your Honor, can I just say 
something? 

THE COURT: Yes. 

THE WITNESS: We do have a large portion of our 
busi 2ss to physicians. 

TRE COURT: Yes? 

THE WITNESS: And there are sales of products to 
physicians, syringes and so on, which are also taxable, and 
all we do is lump together a taxable report which comes in 
some way from the computer. I don't understand. But there ifs 
no product break-out or no category. 

THE COURT: Well, that may mean that the entornnttee 


when you get it is not going to be particulary helpful. But 


I have got togive the government an opportunity to get the 


figures. 


Do you think the accountant could do it by tomorrow! 


or the day after tomorrow? 


THE WITNESS: If I can get hold of him today, I 
don't see why not. 
THE COURT: What about the day after tomorrow? 


Would that give yo. enough time? 


THE WITNESS: Why don't you give me -- all right. 


Let me try. As Jong as I can get a hold of him. Eithertixya 


inmy office or they are in his office. 
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THE COURT: All right. 

A I know he was away last week and I just couldn't 
reach hin. 

THE COURT: Then we will meet in this room at 9:30 
on Wednesday merning and you bring the records at that time. 

THE WITNESS: Would it be possible, your Nonor, 
just to send the records 'ithout my appearing? 

THE COURT: I am afraid not. I am afraid not. As 
I say, we regret this, but this is a matter that has been 
going on a long time. A lot of time and monev. It is a 
serious matter and I don't really have any choice. 

THE WITNESS: All right. 

THE COURT: And you are like any other citizen who 
gets called into a dispute with which you are not personally 
concerned. But that is just of the obligations of citizen- 
ship and I am sorry. 

THE WITNESS: All right. 

BY MR. SIRIGNANO: 

Q Mr. Sandler, would you fill me in on how you 
determine which part of your total sales in metropolitain New 
York represented sales to dentists? I am afraid I didnt 
follow you. 

A Well, first of all, we have our sheets which are 
there, which break down the breakdown by state only. That's 
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how we keep our records, and I get amonthly report showing 
the breakdown. I think we have about eight different cat- 
egories: M.D.'s, D.D.S.'s, osteopaths, veterinarians, drug- 
stores. 

When Mr. De Marco questioned me about it, I said 
we didn't have this broken out, you know,in this fashion, 
and he said, well, is there some way that we could approx- 


imate this. 


involved discussion of how we bill and so on with computer 


So what I did was -- I would have to go into a ss 


cards, IBM cards. We operate with UNIVAC,. Everybody calls 
them IBM cards. 
But what we do is, after shipping, we break out our 

cards and then we duplicate them and refile them. So what I 
did was I asked my data processing manager to break out two 
weeks' sales that he had fairly convenient and what he did 
was -~ let's see, he ran.those total sales to dentists in 
those zip code areas for two weeks and came up with a figure 
of 38,000, which would exclude charge orders. These were 
orders that were received with checks. And vou can have this 
list if you like. 

Q Let me understand. I am trying to follow. When 
you say 38,000, is that the number of dentists or dollars? 


A No. That is$38,000 in business to dentists over 
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a period of two weeks in those zip code areas. And we extra- 
polated from that that our total New York business, I think, 

was about 75,000 or $30,000 for that month and that therefore 
the figures for the metropolitain area wouldn't affect <-- 


equate to our gross New York figures. 


Q Let me get it straight. That fiqure represents 
your total sales in New York or just to dentists? 

A No. Our sales to dentists in the metropolitain 
area by zip code as given to me by Mr. De Marco, and it is 
higher than the 38,000 because there are open account orders 
in here which would not show any receipt of money. 


In other words, they were charge orders and all 


they show is a zero zero on it. Where a physician sent in 


$43.30, it would show up on here. 


Q You took that amount and compared it to what, sir? 
A To our monthly sales in New York. 
Q To all categories of customers or -- 


A No, no, to dentists. This only hb to do with 
dentists. In other words, on our cards we have coded a -~ a 
1l-code is an M.D., a 2-code is a D.D.S. He sorted out his 
DibsBes by zip code again and then just ran this report 
on sales. 
Q Now, would your records show sales to dentists in 


other parts of New York State? 
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A No, no. Our records actually show sales in all of 
New York State and in all of New Jersey. We do not break it 
out by the metropolitain area only. 

Q Do you have records which show sales to dentists 
in other parts of the country? 

A Absolutely. Those lists list every single state 
that we seel in and the sales. 
: Q Are those the records that you have provided here 
this morning? 

A Yes. 

THE COURT: The record should show that the two 

file folders with the back-up material for the government 
survey have been retrieved from my chambers and have been 


made available again to the government. 


MR. SIRIGNANO: I would like to have marked for 


identification carbon copy of a letter addressed to Mr. Sandler 
dated April 29, 1971. 
THE COURT: All right. 
(Government's Exhibit 58 was marked for identif- 
ication.) 
Q Mr. Sandler, will you look at this (handing)? 
(Paenes) 
A Well, I don't recall the letter, but I assume I 
received it. 
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Q Do you recall having a telephone conversation with | 
me? 
A No. You are going back several years, I believe 
about two and a half years. Richt? | 
Q You stated that when you made your survey response 
you didn't know what it was being used for, is that correct? 
A No, no, that's not true. I mean it is on the top 


of the thing. I frankly don"t remember the entire incident, 


to be honest. I just have no recollection of it whatsoever -+ 


I mean filling out the form or receiving this letter or speakr 


ing to anyone over the phone. 


The first thing,,.frankly, that I even knew anything) 


about this was *n I received a subpoena from Mr. De Marco. 

Q And you have no recollection of filling out the forn, 
you say. 

A No. 

Q Mr. Sandler, will you tell me, first, are there any 


other companies engaged in the dental product field with 
which Interstate Drug Exchange is associated or affiliated? 

A Yes. Wo own a small dental dealer in New York. 

Q Whatis the name of that company? 

A Beacon Dental Supply. 

Q Now, are you familiar with the operations of Beacon 
Dental Supply? 
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A 


Well, I don't concern myself too much with the 
operations of Beacon. 


Q 


Are you generally familiar with it? 


A c * in a general way. 


Q 


Do you know where Beacon gets, purchases the 


dental products which it sells? 


MR. De MARCO: Your Honor, I am going to object 


to that question. The witness has already indicated he is 


not familiar with the operations of Beacon. 


THE COURT: 


If he can't answer it, he can always 


say he can't answer it. I will permit it. Overruled. 


THE WITNESS: No. If I can explain, your Honor, 
I mean I don't know what is pertinent -- 
THE COURT: If he asks you a question about 

Beacon and you don't know, all you have to say is I don't 
know. 

A Well, then I have to answer I don't know where 
they obtain merchandise. 

Q Where does Interstate purchase its merchandise, 
that is, the dental products which it resells? 

A A large supply is funneled through Beacon. That's 
really the purpose of the Beacon acquisit(ion, to obtain 


dental supplies, 


Q Would you happen to know whether or not Beacon obtain 
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any of its supplies from Healthco? 

A No. I would have to anawer I don't know. 

Q Would vou be in a position to ascertain whether 
Beacon in fact purchases, makes any purchases, from Healthco? 

A Oh, abrolutely. All I have to do is call and ask. 

Q Your company controls Beacon. 

A That's correct. 

MR. SIRIGNANO: I would like to ask that we be 


provided with any records of Beacon, or in lieu of records 


since 19790. 

THE COURT: Can that be done, Mr. Sandler, without 
too much trouble? 

MR. De MARCO: Your Hunor, excuse me. It will be 


with objection from the defendant. It is again an effort on 


the par* of the government midway in the trial to make a wit- 


nese a courrier for its record keeping. It surveyed -- Beacon 


is one of the surveyed companies. The government was 


aware of the Beacon company a long time ago, three years 


ago. 


THE COURT: If it isn't too burdensome on Mr. 
Sandler we will -~- can't that be done? 

THE WITNESS: I can call up and try to ask then. 
I don't pay .too much attention to Beacon. 
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THE COURT: Call them up and ask them if they will 
give us their purchases from HealtSco for 1970, '71 and '72 
please. | 
MR. SIRIGNANO: I would like to defer any further | 
cross examination until I have had an opportunity to examine 
the records which have been produced today and which will 
be produced on Wednesday. 
TEE COURT: Well, all richt. Then, Mr. Sandler 
if you would cet that last information from Beacon -- and 
Goes Mr. Sandler}now exactly what you want? You want New 
York State sales tax returns and income tax returns for the 
years ‘68 through '72, is that it? 
MR. SIRIGNANO: Yes. 
A Did he ask for income tax returns 21s0? 


THE COURT: Is that what you want? Do you need 


inceme tax returns? 


MR. SIRIGNANO: Yes. PBoth, please. 


MR. De MARCO: For the company? 

MR. SIRIGNANO: For the company, of course. 

THE COURT: Yes, for Interstate Drua Exchange buyers 
and this last information about Healthco. 

THE WITNESS: Your Honor, isn't income tax returns 
privileged information, or am I wrong? 

THE COURT: I don't think so. 
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THE WITNESS: I can't see the purpsoe of incone 
tax. 

THE COURT: I don't know that we need to keep them 
or to enter them. I don't know that -- Mr. Sirignano, do 


you have in mind introducing them or offering them in evidence? 


MR. SIRIGNANO: No, your Honor. 

THE COURT: No. They will be given back to you. 

MR. SIRIGNANO: We would just like to examine then. 
And for whatever it is worth, Mr. Sandler, we have no 


intention of taking any of the records which we observe and 
y 


making copies. It is solely for informina ourselves for the 
purposes of your examination, nothing further. | 

THE COURT: And then they'll be given back to 
you, Mr. Sandler. 

MR. SIRIGNANO: Exactly. | 

THE COURT: So don't be concerned about it. 

MR. De MARCO: Your Honor, excuse me, but for the 
record I feel I have to say this. I want the Court to be 
aware, I want the record to note, that on March 15, 1973, at 
the deposition, with notice, was taken of William Klein, 
president of Beacon Dental Products. At that time Mr. 
Sirignano appeared for the government, for the plaintiff with| 
Mr. Lublinski and Mr. Weiss, three of the attorneys here in | 
the courtroom at this time. Mr. Bianchi and Mr. Galgay ae 
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before the defendant and the deposition was taken of the 
president of Beacon. That was in March of this year. 

There was an opportunity to ask all the questions 
that Mr. Sandler is by third party going to have -- now I 
presume to ask and get hearsay from Beacon. he government 
didn't take that opportunity, and I think it was one of the 
factors that the Court should consider at this time when 


asking Mr. Sandler to do this work. 
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THE COURT: Well, suppose the government just 
forgot it. I den't want to try the case on the basis of 
inadvertence. The cass has gone on thie longq. If it is 
delayed a littls more, wa will eventually get through with 
Mx. Sandler. Wa can finish with Mr. Sandler on Wadnesday 
morning. Wea will just take enough time to look at thess 
records and then finich with him. 

Mr. Sandlsr, why don't. you coms back Wednerday 
morning and we will do the best we can. 

MR. SIRIGNANO: To the extent that the Site 
Sales Tax reflects the City, if there are any sales tax 
records which are different from the Stata's, I would 
Lika to look at thoss, too. 

THE WITNESS: Yes. 

(Witness temporarily «axcuged.) 

MR. BIANCHI: Your Honor, the dafandant weuld 
like to offer into avidence tha deposition of Mr. Joe 
Wolking, which has been marked Defendant's Exhibit N for 
identificaticn, and a deposition exhibit, which hac been 
marked N-1l. We would like to introduce the diract 
examination of Mr. Wolking, which are pages 1 threugh 15 
of that deposition. 

THE COURT: Any objection? 

MR. SIRIGNANO: No ebjection if the remainder of 


the deposition and the documents which are attached to it 
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are also received in evidence. 

THE COURT: All right. 

MR. BIANCHI: I havo not included Exhibit 2. 

(Defendaat's Exhibit N received in 

avidencs.) 

THE COURT: As part. cf the defendant's case 
cross-examination of the witnecs and the exhibit used 
cress-sxamination will be received also. WL1l you arrange 


fex them physically to ba included in thie? 


MR. BIANCHI: Ahgolutely. 
The second item, your Honor, is Defendant's 


Exhibit. M for identification, which ig the deposition of 


Dundas I. Flaherty. I just received a copy cf a letter 
from the court eeraeees in California whe teok this, and 
apparantly there was confusion eon the part -«f 
as to whether hea was to make his corractione in the body of 
the depositicn or on the last page. As soon as he has done 
that, I will forward it. I would liks to offer the signed 
and aceenela copy as soon a3 we nee that. 

I would like to offer with that Florida 
Exhibit No. 2, which is marked M-1l as part of this 

THE COURT: The situation is the same on 


deposition as on tha one which we have just dealt with? 


MR. BIANCHI: We are offering pages 1 through 17, 
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which is the dixect 


HMR. SIRIGNANO: 


THE COURT: 


pext of the defendant's casé, 


of the deponant and the exhibits used 


examination will alse be 


speaking as 


Exhibit H 


on the crosg- 
xeceived. And, again, I am 


eaxanination. 


- 


My position would be the same. 
and M-l are received as 


and the cross-axamination 


of tha tims these physical preblems are cleared 


up. 
MR. BIANCHI: I will make gure all the exhibits 
are included, yeux Henor. 
MR. JINKINSON: The defendant calls Dr. Jay 
sould. 
JAY M. ¢-0 WU hd; called as a witnsss on 
behalf of the defendant, being first duly 
sworn, testified as fellows: 
DIRECT EXAMINATION 
BY MR. JINKINSON: 
Q Where de you reside, Mr. Gould? 
A 302 West 86th Street, New York City. 
Q In what businesea are you presently engaged in? 
A I am an econemic consultant and also president 


of a firm called Fesnomic Information Systems, a fixm which 


is xesponsible for offering to businées and government 


agencies facts and figures on the various mzerket. shares 
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of companies in various markets. 
Q 1s the company supply information to the govern- | 


ment as well as private industry? 


A Yes. 

Q Could you describs for ths Court first your 
educational background? 

A Wall, I hava a doctoral degree in scenomics 


from Columbia Univercity, an education receivad at Columbia 


University. I have practiced my profession as an tconomist 
over the past 25 years with special reference to the field 


cf ¢cnomics known as input-output economics, which I will 
t P 


explain in a moment, which has to do with the tschniqusa 
ef estimating the share of market from two points of view, 


the point of view of the buyer end from the point of viaw of 


the seller. 


THE COURT: bo you go back a@ far as Professor 


Seligman? You are too young for that? 
THE WITNESS: Not quits, but I have a high 
regard for Professor Seligman. 
Q Have you prépared market analysis of figures in 
entitrust cases? 
A Yes. 


Q Will you explain to the Court your expsrience 


din this field? 
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N Well, over the past 20 yeara I have bean engaged J 


| 
| 


on various occasions to submit in antitrust litiqation 
estimates of maxket shares, and I have done this on behalf 
> 
of governmsat agencies and of private companies. 
Q What government agencics have you prepzred 
these studies for? 
A I was firstengagzd b 


y the Department cf Justica 


4 


to prepares ths statistical exhibits underlying the Brown 
Shee case, 

Q Did you testify on behalf of the government in 
that case? 


A Yes, I did. 


Q AS 8n economist and statistician? 
A Yes. 
Q Havis you don@ any work fer the Federal Trad 


Commission? 


A Yes. 


Q In this field? 


A Yes. 
Q How extensive has this work been? 
A Quite extensive. Tha Federal Trade Commiscion 


currently is using a large data base which we supply which 
offers them information on market shares for something 


like 1500 manufacturing companias. 
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Q Have you writtsn any books, Dr. Gould, on this 
subject? F 
A Tne books I hava writtan apply mainly to my 


specialty in input-output economics and alse my doctoral 
dissertation. They 2ll havs to do with the ¢etimation 
of market shares. 

Q What doss that japut and output mian? What is 
the mganing of it? 

A It: is a way of referring to the commonsrages fact 
that every ecenomic tr. .sacticn is one between buyers and 
sellers, and input-output economics has to do with the 
measurcment of that transaction from each point cf view. 

You might have noted recently that the inventer 
Gf the iaput-output ecnnomic thaory, Harvard Professor 
Leentincff, last week won the Nobel Prize in Ecenumice for 
his contribution, bscause it is incrsasingly recognized 
as a fruitful way to evaluate the magnitude cf economic 
relationships and how they relate te each other, an 
extremely effectivs discipline to be ueed in the messuremant 
of markets, although, of course, I should say input-output 
econemics as it is used today has a great deal of zignificanc 
for economic planning precisely bacausa it affords you these 
two independent waye of gauging a market. It is increasingly 


uand by many countries in fundamental economic planning, 
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and that ie certainly true of our government, too. 
An enormous amount of money has been invested 
by the United States Goverament in the collection cf this 
kind cf information in its own input-output studies. 
Q How ts that methed of analysis applicd to the 
auestions in this case? 
A Like all markets, the market invelved here, which 


is the gala of dental equipment and supplies, can be viewed 


from these two different puints of view. 

I have reviewed the evidence offered, and I can 
say that the evidence offered by Mr. Ellis is a vary good 
axomple of an ecetimate of this market from the etandpeint 
of the buyer, which is to say, tha input side. But I have 
sie sean as yst an esetimate for this market as aeen from 
the point of view of the seller, and that. is what I feel 
I can possibly maka seme contxributica to on this qusstion. 

> Have you mad@ an analysis of the market in the 
gale of dental products on a national basis for the years 
‘67 and ‘68? 
NA Yes, TIT hava. 
; Q br. Gould, I hand you a decumsnt which has been 
marked Defendant's Exhibit O for-identification and ask you 
to state wit that is. . 


‘THE COURT: Does the governmenthave cone? 
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MR. JINKINSON: Yea, they were given a copy. 

A This represents a table cutlining tho proccdure 
that I took in estimating ths natiozal and regional markst 
for the sale of dental preducts ard dant... preducts equip- 
ment and suppliss as measured on the cutput. side, which ia 
to say, from the standpoint of the seller of throes. producte. 

Q Looking at the lefthend column 
what does that rapracent? 

A The extreme lefthand column ie reserved for the 
Standard Industrial Classification Code of a series of 
products listed on this sheet, which are the preducts that 
could bs preduced for use by dentists ard dental laborator- 
igs. 

Q Before continuing further .ith the exhibit, 


attached to Exhibit O are thrae tables which have been 


marked O-1, O-2 and 0-3? Is that correct? 


A Y@s. 

Q  -Will you explain what 0-1, 0-2and 0-3 are? 

A These are copies of the relevant tables takan 
from ite 1967 Census of manufacturers, tables which offer 
the figure results of this census tabulation of a curvey 
to all manufactursra of the products in question. 

Q Now, x@turning to Exhibit 0, the first page, 


the columns 1 to 5S have been blocked by a descripticn of 
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A A dascription of the product which could be used, | 


Now, I should say that thes: products fall into 
three basic industrial categeri¢s. 

Tha first industrial category ie coded by the 
govarnment as 3693, a cede which describes the preduct 
mads by producers ef x-ray apparatus and tubes; column 6 
indicates that in 1967 the total value of such products 


amountsd to 179.9 million dollars. 


Q What dees columa 7 reflect? 


A In column 7 I hava listedby estimate of the 
dollar aales for that industry that which could be attributed 


to dental use. 


Q How did you arrive at the basis for that figure? 
A I used a simple al.ocaticn of 25 per cent: based 


on the fact that thers are thre ‘imes as many physicians 


in the country as there are dintists, and on that besis 
pescibly hava estimated in general one-quarter of the 
valua of such equipment as that which canbe attributed to 
dental use. 

Q In column 6 the tetal given there of $179.8 
hundred thousand, how would you find that on the thras 
documants attached? 
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A If you look at the first sheat you will find 
listed with thse preduct code 3693, in the colum labled 
1967 Value In Millions of Dollare, the figure of 179.8, 
given as a total valus of preduct rsported by preducers of 
x-Yay Apparatus and tubes. 

Q What dews ling 2 of Exhibit 90 reflect -- 

> COURT: Wait. Before we get to link 2, 

My. Jinkinsen, I see total shipments cf 179,899,909, 
and then I ses an allocation to dentists for $59,090,060, 
but according te my mathsamatics, 25 per cent of 179,800,000 
is something below 45,000,000, and not 50,000,000. 
am puzzled. 

THE WITNESS: Your Hener, I am puzzled, too. 

I did this calculation over the weekend with a hand calculat- 
or, and I accept that correction. 

THE COURT: Theoratically, ths hand calculater 
would be a whole lot batter a mathematician than I am. 

But in this instance it. woulda't seam so. 

THE WITNESS: Yes, I recognize it. The figure 
should be 25 per cent approximately of 18° 990,000, which 
would be -- 

MR. JINKINSON: Roughly 44,000,000. 


THE WITNESS: Batween 44,000 000 and 45,090,000, 
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Q Now, referring to line 2 of Exhibit 0, what 


doss that reflect? 


A ina 2 réprasents the total sales ef an SIC 


category Known as 3841, surgical and medical iastruments. 


Now, for this industry I listed only those 
products which I censiderad to be cléarly usable by both 
aducterga and dantists. These preducts are indicated as 
various types of disposable and reusable hypedermic syringss 
and usedles, plus anesthesia appliances 
they total, I think, somathing like 124.2 million dol 
of which a 25 per cant allocation would give31.1 million 
Collars if my calculations wore cerrect. 

Q It. seams to be cor ect in this instance. 

Now, Vector, the total I get in columi. 6 for these varicus 
itams ste ait listed hers are reflected inl, 2 
attachad? 

A Yos, you will find this information is trans- 
exibsd from the second cansus teble. You will note on 
that census table thera ara many items which were omitted, 
such as operating room furniture, including tzeblec, cases, 
cabinets, patients’ reom furnicure, including cabinete, 
desks, dressers and so forth, which in my estimaticn 
probably include items that would be sold to dentists, 


but because.I had no easy way of isolating these preducts, 
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I excluded them from this really very rough calculation, 
which I offer, £ shuuld say, really on a common senba 
sasis, without pretending that this repreazents a precisa 
or the best pessible statistica that could be offerad if 
ond had more tims than I had at my disposal. 

And, similarly, if I may go on, for the industry 
3842, surgical appliances and supplies, here are usud ac 
a vary miner porticn of this industry which had a tetal 
Gale cf $691,000,000, and I covild only find in thie industry 
$112,000,090 of products which claarly had this double us, 
pessible double uss, namely, surgical dressings, gauze and 
cotton, a total of only $28,000,000, which I allucated te 
the dental market. 

Then, finally, we come to the last item, 3843, 
the industry which preduces equipmert specifically designid 
for tha dental market, and here, ef course, I assignad a 
hundred per cant of the 21.8 millicn producazd in this 
industry for the dental market. 

New, adding the figures in column 7, I gét 
310.9 million, which indicates that for thege three basic 
industries there is in addition to theoutput of ths dental 
equipment and supply industry, at. leaet anothsr hundred 
mitlion dollars roughly which could be considered part of 
the dental market. 
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I regard tha figure of 310 million as being a * 
conservative figure, becauss I hava made no attempt to 
allow for the statistically difficult task of isolating 
thora preducts produced in this industry, like 2647, 
which is the industry that mskes eanitary papar preducts, 
tissues, I did not include the allecation from the induc try 
called 2654, which is the manufacturer of foed containers, 
including water cups, and a host of other items, probably 
lacluding seap and datergents, all the things that probably 
enter into tha market. But because they are clearly se 
difficult to measure, statisticiens would bs content to 
regard, I think, tha figure of 310 million es a conservative 
estimate of the composition ef the market, at least as 


acta frem the main elements on the preducing side. 


Q That would rapresent, of course, the sales of the 


manufactuxrsxrs? 


A Yes, these are the sales at the manufacturara’ 
lsval. 
Q I see in lina 22 you arriva at a figure cof 


466,000,000. How do you arrive at that? 
A Yes, I noted again from the evidence in the record 
that dantal wholesalers apparently oparate with a very low 


mark-up, namely, a 50 per cent mark-up, which in my experiance 


‘dia low. I am generally accustomed to dealing with products 
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with a hundred par cent mark-up, but I am told that in this 
industry a 50 per cent maxk-up 4a cemmen and has been 
entered into the record. 

Se using that figure, my Gstimate of tha 
magnitude of this market at the wholesals level is 46¢ 
million dollars, which again I would regard ts conservetive 
fer the reasons I had enumerated before. 

Q I think Mx. Ellis testified that the whe 
purchasers madé approximately 315.9 millio:z 
“Ot How do you account for thse discrepancy between his 
figure and the figura you produced h~ra? 

A Wall, I don't think that is correct. 
standing of Mr. Ellis's figure on a national scale given in 
respond to the government's question wag that his estimate 
for 1963 waa 529 million dollars, the estimate which hy 


arrived’ at by surveying the buyers. 


I have takex the liberty of teking his 1962 
figure and projacting it backwards to 1967 by assuming a 
10 pex cent change, and I get a figurs represeating the 
buyers' side of 481 millicn dollars. So wa are faced with a 
discrapsncy between these two independent fstimates, that 
is, one on tha consumers' side, the buying sids, and ene 
on the satlling side, of a difference betwaen 481 million 


and 466 milidon, and I would regard the diffsrence here 
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as @asily attributable to these items, such as the paper 
sundries, which I had omitted, and I would regard this 

a8 a very good indication of the usefulness of taking 
thease two independent appreaches, locking at a market from 


a buyex's side and frem the seller's side, because I think 


per cont, and I don't ses how anyona could question that 
both cf these figures must ba dealing with the sama 
fundamental underlying reality. 

Q iow would you measure the corresponding market 
for dantal products in the New York area for 1967 and 1968? 


A There axe several ways of making an allocation 


market, and in this case I teok note of the information 
that had baan entered into ta racord, the resulta cf the 
1969 census of wholesale trade, and here there was a figure 
which was taken from the census which indicsted that 
nationally thers was a sale of dental equipment and supply 
dealere of 315.9 million. Now I would like to make a 
comment if I may on the discrepancy between this figure, 
315 million dollars, and the 466 millica, which I have 
alresdy offered as my astimate of the wholesale value of 
theproductsa in this market. 


It is my belief ~- and I hava worked quite ex- 
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tengively with the census information, both manufacturing 
and wholesale trade, that the 315.9 million dollars 
répresents a one-third understatemoant cf the trusg wholesale 
market for this pxoduct, 2nd I belive thet. the Census 


Bureau officials would agrees with me for ths following 


Ons, I nota that nowhere in ths 1967 cézns 
do they publish a figura which purports to bs the total 
fala of dental aquipment dealers. The figure that is 
published as the 315.9 million figure represente only the 
sales of these dealere who could be clsarly classifisd 
by tha govarament as dental equipment dealers, because 
they teok the trouble to fill cut that final schedule which 
requires tham to enumerate the merchandise line breakduwn 
of their sales. 

Now, because this guestion is invariably under- 
covered beacause there is no provisicn, there is no mandstory 
ebligation on the part of the respondent to fill cut this 
pags, and vexy often they find it. difficult, they cimply 
do net fill it out, and in this case their sales would not 
ba reported in this figure, so that all the merchandise 
line figures that are published ara subject. to this under- 
statement, and @veryons using these figures knows it, 


and very often people avoid it for that reason. 
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‘But, of course, it did reprasent, at leeaot, 

ao minimum, a very conservative estimate, and in that 
pAunse one could leok bath at the figuras of 315.9 millicn 
reportad for thn country az a whole, aod the corresponding 
figure orloted to the New York aria, which was 5% mi)lion 
dollars, and regard thom both as ajyually ¢ubjact ta a 
degree of undarstatement, which I would recderd as of ¢ 
ordex of 33 per cent, and to the oxtent that Loth thas: 
figares ara unduretated, I simply got the nercuntaqe 
yelationship between 55 million and 316 million, for ms 
to ery that tho New York regional alloecaticn of this market 
would be 17.4 par cent, but it. should be applied to tha 
correct national figure of 466 millicz, and that gava me 
an estimate, my estimate for 1967 of the total sales in 
the New York metropolitan ares of dental equipment and 
guppling of 81.1 million, which Lf you aseume the 10 par 
cent inexeace that has heen discussed here, would represent 
en 69.2 million dollar market for 19628. 

Q I balteva you heard Mr. Ellie tastify that hie 
eetinate of the market, on tha buyers, that Ho eetimeate of 


the maxkat was about 60 million dollare for the same period 


A Yas. 
Q How do you explaia the differance of your figure 
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of batwean 91 and 89 and his figure of approximately 60 
million? 

A Yes, I would explain it on two counts. First, 
as I understand it, Mr. Ellis submitted his figure ag a 


conservative one, and I think it is. But I note that th 


& 
difference between his figura and my figure could be reqarded 


as ths eales ef ths wholesalers located in 


o 


he New York area, 
but sales which are made outside the area. So if vou 
accept the difference between Mr. Ellis's figure end my 
figure, that would indicetw that 25 per cent of the ssle#s 
of wholesalers in the New York area are made t 
side the Naw York matrepelitan area. 
And I nots, too, that this estimate comes to about 
25 per cent of their gales, and I was given an oppertunity 
last week to examine the recerds submitted by the gevernment 
for the 60-cdd firms that were included in their Survey, 
and I noted,-too, that about 25 per cént cf their sales, 
of their totalssles, seemed to ba going outside the Naw Yerk 
metre vlitan area, in which case I would say that this tabla 
confixmad not only Mr. Ellis's figures and my own, cut always 
the government figures, at least with respect to the por- 


cantage of sales of New York dental dealere flowing outuide 


the area. 


But I would make this final proviso, that this 
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docs net account for sales that coma into the aroa frem 
peints locatad outside the arga. Seo on this score I 
would say that Mr. Ellis's figure is ctill a conservative 


OMmeye 


If I wers to hazard an infermed guess as to 
what thse truth would be, I would haves the feeling in this 
maxket that the inflow is poséibly as great as tha outflow, 
in which casa I would say thet the true figure is somewhore 


in the arca, I would gay, between 80 and $0 inillion dcllaxs 


fer the year 1968. 


Q Would you consider it a conservative figure? 
A Yes, in view of the difficulty of measuring 


thasa minor items that are so difficult to measure that 
these are constrvative figures and, certainly, in light 
ef this figure, when I was shown the aovernment estimate 
of, I believe, 36 million dollars, I would say that is a 
ridiculously inaccurate and undercovered eatimeta of this 
market. 

I would like to convey to the Court, Lf I may, 
soma feeling I hava as a etatistician engaged in this kind 
ef inquiry ever a number of years. I believe this is one 
of the most undercovered markets as far as the government 
exhibit ia concerntd that I have saver seen. 

To take a mackat that clearly is in the area of 
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Gould-direct 
60, possibly 70, 80, 90 million dellars, and to submit 
figures of 31 millicn dollars, or whatever it is,I regard 
as a highly inaccurate statistical exhibit. 
THE COURT: Whare would I find tha 315.9 millicna 
on Exhibit. A and the 55,000,090 dollar figure? 
THE WITNESS: There was submitted, 
jn @xhibitsa which I zgaw. 
MR. JINKINGON: I will give you the 
number. It want in through Mr. Ellis. 
THE COURT: I€ comes from the Bureau of Cansue 
figures? 
THE WITHESS: Yes, sir. 
MR. JINKINSON: It comes from befandant's Exhibit 
F, the $315.9 millicn. 
THE COURT: It comes from Defendant's Exhibit F? 
JINKINSON: Yee. 
QURT: Where do#s the 55 million come from? 
JINKINSON: It comes from Defendant's 
Exhibit A. 
THE COURT: And, Doctor, you uséd it simply to get 
a percantage of the New York area ag compared to the country 
as a whola? 


THE WITNESS: Right. 
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BY MR. JINKINSON: 

Q In a wholesnls market from an econonist's pcint = 
of view, ig thare any reason for excluding direct sales 


by manufacturers in measuring the market? 


MR. JINKINSON: Your witness. 


THE WITNESS: May I ¢laberate cn that? 


Lawes 


AIR. JINKINSON: Yee. 
THE WITHESS: Everything preduced br the msnu- 
facturer haa te roach thea hands of the ultimate cencumer 
through a middleman of various typss, and if a monufacturer 
sunks te reach this market by cetting up o wholesale opsra- 
tien that is run by the manufacturer through ths uss of 
ales branches and salesmen, he is to a esrtain extent 
conducting a wholesale opexation as a kind of eacondary 
activity to the manufacturing function, end ce such hag 


to he regarded as part of tha wholesale function necassary 


to convey gcods from the factory tc the ultimats conaumer. 
MR. JINKINSON: You may #xaman®. | 


MR. SIRIGNANO: May I have a 15-minuts recess 


to confer with the qovernment economist and to look at ¢ome 


of tha exhibits? 


THE COURT: Wa will come back at 19 minutes after 


ll. 


MR. SIRIGNANO: Y¢os, your Honor. 
(Short recess.) 
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MR. JINKINSON: I would like to offer in evidence 
Defendant's Exhibit 0, 
THE COURT: And the three attached sheets? 
JINKINSON: Yes, your Yonor. 
= COURT: Any objection? 
right. Without objection, it will be received, 
(Defendant's Exhibit 0 was received in evidence.) 
MR. JINKINSON: You may examine. 
MR. SIRIGNANO: Your Honor, I would 
something clear as to Exhibit 0. 
(Pause. ) 
MR. SIRIGNANO: I would like to note my objection 


to those exhibits, your Honor. 


THE COURT: All right. Then I will rule on the ob-| 
jection. The objection 4s overruled. It will be received, 
and it has been marked. 

All right. 

CROSS EXAMINATION 
BY MR. SIRIGNANO: 


Q Dr. Gould, you have no personal knowledge of the 


dental product field, do you? 


A Ry personal knowledge, I don't understand, do you 
mean do I evor have occasion to require dental care? 
Q No. The conclusions to which you have testified he e, 
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I take it these are based upon the statistics which you 
have developed, is that correct? 

A Yes. 

Q And to that extent your conclusions are based on 
those statistics and not specifically on any knowledge which 
you have of sales, about sales of dental products in New 
York? 


A That is true. I would regard Mr. Ellis as someone 


whose statistical work reauire? him to geal with this mar- 


ket specifically, and in that sense I am not duplicating 
the expertise that Mr. Ellis would bring to bear on this 
problem, 

Q Now, to the extent that you think you could answer 


it, you have estimated that thepurchases in metropolitain 


~ 


New York would he as high as ninety million dollars, is 
that correct? 


A Yes, in 1968. 


9 In 1968. Now, assuming that the government has in 


fact in its survey compiled a complete list of dental dealers 


in the metropolitain New York area. Who would be the sellers 


to account for that other sixty million dollars? 


A Other dental dealers that were not surveyed by the 
government. | 
Q That would be outside the New York area? 
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A No, no. 


Q I asked you to assume for this purpose that the 


the metropolitain area. 

A You are asking me to reconcile an absurdity. I 
don't understand. To assume that the government figure is 
correct, then who could possibly account for the discrepancy 


government survey did include all dental dealers within 
} 

between 30 million and 90 million? | 
! 

| 


Q Yes. 

A Is that your question? 

Q Yes. 

A I can't conceive of any possible source. 


BY TH& COURT: 
Q Well, some of it would have to be products that came 
into the market from outside the area, wouldn't they, ‘acu 
A No. He is asking to explain -- I have already | 
estimated thatpossibly 25 percent of the 99 million micht 


go outside the market, and that would get me down to about 63 


nmilliecn. So I guess you are really asking for an explanation | 
| 


of how to go from 63 million to 30 million, and the answer 
to that -- I have no idea. 

Q Well, coulnd't it be sales coming into the area fron 
outside the area? Suppose there is a mail order house in 
Chicago. 
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A Yes. But that 4s not implicit in my 90 million 
dollar figura. You remember I got my 90 million figure by 
assuming that 17 percent of the sales, national sales, are 
concentrated in the New York area, and that comes from the 


census of wholesale trade. 


Now, those figures are based on the Sales of iat 
in the location. In other words, the £0 million dollar 
figura would have to be regarded as only those sales of 
dealers located in the New York area, and if I could include 
sales of outside dealers coning into the New York area the 
figure would be much higher than 90 million dollars; it might | 
be 120 million dollars. 

Q Oh. In other words, the 17.4 percent relationship 
local to national is based on sales of dental dealers in the 


New York motropolitain area. 


A Exactly. 


Q I understand. 
A But now you see why it is impossible to answer 
the question. I ean get down bis 63 million, but then TI 
woul’ still heve to allow for some coming into the city from 
outside dealers, which would take me up again possibly to 8&0 
million or so. 
So the difference between 80 and 30 million I couldnit 


possibly account for except, as I haveindicated, I think this 
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reflects a rather shocking inability of the government to 
check, in terms of the actual respondents in the area, figurer 
that even the census bureau could have given you, that 
million dollar figure. 

I mean, having been given that figure, that at 
le. “ could have given you some indication that there must 
be respondents located in this area who would at least have 
given you a 55 million dollar figure. 

So I really can't answer your question. 

BY MR. SIRIGNANO: 
Q Dr. Gould, if you were analyzing a local market 
involving the merger of two commercial banks, on the basis 


ef your approach, if you assume that a commercial bank give 


house mortgages, would it not be necessary to take into 


consideration house mortaqages given by savings and loan 
corporations? 
A I suppose so. 
Q And by savings banks? 
Yes. 
And insurance companies? 
Yes. 
MR. SIRIGNANO: I have no further questions. 


THE COURT: All right. 


MR. JINKINSON: No further direct. 
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fHE COURT: All right. Thank you, doctor. 
(Witness excused.) 


Mm. JINKINSON: Just as a matter of correcting the 
} 
| 


record here, Mr. Bianchi wants to make a statement. 

MR. BIANCHI: The two exhibits, your Honor -- when 
I made my offer of Defendant's Exhibits M and N, which 
were depositions the government wished to offer -- are now 
marked as Plaintiff's Exhibit M-1 and Plaintiff's Exhibit 
M-2. 

MR. SIRIGNANO: I don't understand. 

THR COURT: I agree. I don't either. 

MR. BIANCHI: With regard to each of these depos- 
itions, M and N,. the plaintiff asked, and the Court admitted, 
one additional deposition exhibit in each case. 

TIS COURT: Yes. That was an exhibit on the direct 
examination. 

MR. BIANCHI: Right. And those two additional 


exhibits are marked M=-?2 and N-2, each with its own deposition. 


So that the Court now has the deposition in the complete form 


in both cases, including all the exhibits attached thereto. 
THE COURT: Including any exhibits offered by the 
government? 
| MR. BIANCHI: That's right. 


THE COURT: All right. Very good. 
* * * * 
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TiS COURT: Good werning. I believe we hau 
Sandler and hic records, I think Hr. Sendler is here. They 
were able to get word to you to come this morning instead 
of yesterday. 

THE 


UCRK: Mr. Sandler, you are still under oath. 


AP «ee = ie SANDLER, resumed. 
CROSS-ERAMINATICN COITINUED 


BY MR. SIRICNANO: 


Q Mr. Sandler, I balieve you testificd previously 


that you had no recollection of your filling out a questionnaike 


sent to you by the Antitrust Division. 

A That's correct, 

Q And you stated you had no recollection as to whether 
or not you had a telephone call from me, a conversation with 
Me» 

A That's correct. 
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Q But 


| Q Bat 


A Ho, 


not? 


i] A It's 


| of circuustances under which you 


fixe De Marco, at that time he showed you a 


copy of your return, of the question 


| to usy is that correct? 


he showed me that at the time. 


you did recodnize the questionnaire 


A I recognized my signature, 


that still aid not bring back your recollection 


it didn’t. 


A Yes. 


elh Eandler-cross 765 
Q You etill at this time have no racolloction of thet? 
A io, six. 
Q XI believe you testified that vou roceived a 


nire which you had sent 


possible, I don't really remonber 


VOB. 


Filied it out? 


ie Se 
whethe 


Q After some conversation with fir. Da Marco, 


you 


prepared an affidavit which you gave to Mr. De Marco; did you | 


Q You stated in that affidavit that at the tine you 


| filled im the form you didn't know what it was for and that yo 


made & guess? 


A I don't remember the exact wording, but the part 


about the — the only thing I can assume is that I just said 


to somebody in my organization, you know, what are we doing, 
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or something, give me an estimate. And I think on the 
original form it said that this is an estimation that we 
handle a great deal of pharmaceuticals, or something like 
that. 

Q I am directing my question to the affidavit which 
you made out. Didn't you state in the affidavit, "At the 


time I filled in the form I made a guess," and that you did 


not know at the time what the purpose of that questionnaire 


was? 

MR. DE MARCO: Your Honor, I will object to the 
question. The affidavit has been attached to the brief. 

I will be happy to read the qucstion. It is an unfair 
characterizatio: of what the statement is in the affidavit. 
The statement is, paragraph 3, "I did not realize" -- 

THE COURT: Maybe we @n just show the affidavit 
to the witness. I will have to sustain the objection as to 
form. If you tell me that it doesn't accurately reflect 
the affidavit. 

Q I will ask you, Mr. Sandler, to read that portion 
of the affidavit referring to your statement as to the time 
you made the response to the form. 

A I think it's paragraph 3, it says, "I did not 
realize at the time I responded to the questionnaire the 


purposes for which the answers would be used and since the 
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enentionnatre only recuerted approximations, I made a guess 
as to that IDR's sales to dentists in metropolitan New York 
were.” I wonld say that is approximatcly correct. 

Qo If you presently have no recollection shout having 
Ciiled in that form er about any conversation which you 
my or may not have had with me at the tine, how can you make 
a statement as to whut was in your mind when you filled out 
that form? 

MR. DE MARCOs ‘Your Honor, I will object to that 
question, It*s argumentative. 

TH COURTs I will paxmit it. It is crocs~examinatior 

A Frankly, the figures are not accurate on that 
return, obviously. After I went over my records with Mr. 
De arco, as I said, the only thing I can ficure out is, 
I probably had my aseistant sitting there and I said, you 
know, what would you guess our sales in metropolitan New York 
area? 

Woll, maybe they are half of our sales in all of 
New York State. 

And what do wo do in dental supplies, or something 
like that; and he may have said 10 per cent, you know, or 
something like that. 

\Z don't know where those figures came from, very 


honestly. But I think we said $250,000 and $25,000 in dental, | 
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if I recull correctly. 

THE COURT; I got tha giat of what you are 
telling us, Mr. Sandler, in that you can’t explain how you 
got the figure because you can’t rancnber it, 

THS WITHMESS: I crm only guess at it. 

SID? COURT: It iv speculative, Mr. Sirignans. 

Q Mr. Sandler, you stated in your conclusion tiatr 
your sales in 1970 wore in fact over $600,000, was ced 
3pon exezination of your total sales figures im New York 


and New Jersey for the year 1970, plus a computer printout 


Which establiched by rip code the percantage of your sales 


in the zip code counties of metropolitan Now Yorky is that 
correct? 

A Yes. 

Q When you brought in the documents which you were 
requested to bring in when you last testified, you did not 
bring in the complete printouts covering that year 1970, 
did you? 

A Which printouts are you talking about? 

As to salos. 

Complete printouts as to our sales whore? 
I will show you the printouts, 

Are we referring to my computer printouts? 


Yoage 
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A You returned than to mea. I brought in whatsver 


had. 

Q That. covered only nine months of 1970; is that 
correct? 

A Well, frankly, va used these printouts for Internal 


purrcses, and I was surprised that a lot of thanjust fuxcin't 
baon thrown out. I ren, we uso them te check our sites 
certain states and our gross sales, ctc., and that’: it. 


I just happened to have thom all. thrown in a drawer, 


| 


your ioneor, and whan Mr. be Marca cams out to me, I said I 
will get togotner whatever I could, and that is what I did. 
Thera are some missing, I raalize that. 

Q You do not have the printout which showed the 


velative sales in counties within. metropolitan New York for 


that twoeweei test period of which you spoke? 


A Yes, I do have. 

Q But youdid not bring them to court, did you? 

A Yes, I have them here, I don't think anybody asked 
me for those. But I have the printout by customer and a total, 
i= you'd Like to see it. 

Q You did net show those to us when we were last in 


court 


A XY had them here. I don"t know whether anybody asked | 


for thom, Would you like to see them now? 
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Q Wo rnxquested at the time all the records you brough 
in with you, 
WE WITNESS: LI don't know; we wont through scone 


I have this printout here, if you'd 


to see it. £%m sorry if I didn’t shew it to you before. 
Y ¥ 


DG MARCO: L think the resord should slic 
2 Little difficult, but I want to put it in cc 
time. Thesa records which the goverment is looking at are 
precisoly the records which Mr. Satdler Left with him when 
2 were in court — 
WITHESS: No, that was not left. 
QB MARCO: Excuse me. The others ware? 


WITGSS: Yes. 


COURT: Let us not get the record any more 
confused than it is. These records tir. Sandler says he hasn't 


shown the govermncent before possibly because they weren't 


asked for. Do you want a few minutes to look at them? 
MR, SIRGINANO: I*m sure it will take only a few 
minutes,your Honor, 


THE COURT: All right. Toke your time. We will wait. 


THE WITWESS: If you want me to explain thom, wo 


can do that. 


(Qatuss) 
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Fe 


Q Mr. Sandler, will you tell me, on the basis of 
all the material which you have brought in, is there any 
basis upon which one could ascortain with any certainty 
the correctness of that figure of over $600,000? 

A Are we talking about our sales in New York State? 

Q No, I am talking about your estimate that the 
sales in Metropolitan New York in 1970 were over $609,000 
as contrasted with $225,000 fiqure which you reported in 
the government questionnaire. 


A The computer sheets are taken directly from 


our sales, number one, 


Q But those computer sheets ace not complete for 
the year 1971, are they? 

A I believe some are missing and that just estimates 
were put in, that's correct. 

Q There is no way -~ 

A The month-to-month, it doesn't vary by that much. 
I mean you won't get any month ordinarily where one month 
is $59,00C and another month is $10,000. 

Q This other computer sheet would not establich 
specifically what the percentage of the sales in New York 
State or total sales in New Jersey would be within the 
counties of the Metropolitan New York area? 


MR. DeMARCO: Again objection, your Honor. 
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It is argumentative. It is araquing with the 


witness, 
THE COURT: No, I will permit it. 
Overruled. 
A These sheets were taken from sales, I believe, 


of two weeks, and I can tell you how they were done, your 
Honor. 

When we make a shipment, we pull a header card 
on a doctor, and into that header card is punched the 
money that is received. 

If there is no money punched in, then it ~eans 
that it was a charge order, you know, a non-payment order. 

Now, at the end of each week -- there are also 
preduct cards that follow this card for billing purposes 
and for inventory and so on -~ at the end of the week 
these cards are sorted down, the dollar amount is dropped 
out of it, and they are interfiled back into our master 
file, because we have about 80,000 accounts. 

And all this is done on a relatively automatic 
and routine basis. 

Now, what I did, at my suggestion and at Mr. 
DeMarco's request, was, we took two weeks’ cards, we sorted 
out those carrying a dental code, and the zip code, that 
he said were involved, and we ran a grand total. 


Now, this would indicate that our sales were 
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$38,628, which would be about $19,000, $20,000 a week, 
which would he a million dollars a year, and that is ap- 
proximately what we estimate our sales will be for the 
year. 

Now, there is no reason to suppose that this is 
not typical of any other week, frankly. 

THE COURT: Mr. Sandler, how did you adjust, if 
you did, for the fact that there were some sales on credit? 

THE WITNESS: There are also payments on account 
that come in where cards are punched. And, if anything -- 
I don't know if they are included in here, frankly, but 
it would only raise the figure, because those sales on 
account represent zeroes here right now. Eventually those 
payments would come in. 

THE COURT: But for the purposes of this figure 
that you got -- 

THE WITNESS: It would be a highly accurate fig- 
ure of those sales. 

THF COURT: -- it would be exclusive of sales on 
credit? 

THE WITNESS: - Yes. Except that, as I say, there 
may be some on-account payments in here too. I mean, 
you are running on a constant basis of people ordering, 


ser .iIng in a check ten days after they get the order, the 
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end of the month. You know, it is not handled exclusively 
to make a report for this trial. 

But I would say that that is a highly accurate 
figure. But if anything, the on-account payments would, 
if they are not reflected in here, would mean that our 
sales were higher. 

THE COURT: Do you know whether they are re~ 
flected cr not, the on-account payment? 

THE WITNESS: No, those current shipments were not 
reflected in there. Obviously we had not received the 
money. 

THE COURT: Yes, I know, but do they reflect on- 
account payments for past shipments? 

THR WITNESS: It is a possibility and I don't 
know. I just asked him to throw in all his cards. But I 
assume one would balance the other anyway. 

TH® COURT: So either they are accurate because 
the on-account payments balance the credit sales -- 

THE WITNGSS: Right. 

THE COURT: -- or they are understated, it is 
understated, because it. does not include the credit sales? 

THE WITNESS: That is correct. 

THE COURT: All right. 


BY MR. SIRIGNANO: 
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Q Am I correct, Mr. Sandler, that the actual docu- 


me ts which we have here would not permit one to ascer- 


tain whether the -- 7 sorry, I withdraw that. 
The ulti : jure which you reported as your 
1970 sales of cover SF 000 still is an estiaate which you 


have made? 
A toisider it a very close estimate. 


Q And ived in making that estinate are neces- 


sarily records which are not presently in the courtroom? 

A Yes, that would be correct. 

MR. DeM/RCO: May I inquire what the witness is 
being shown? 
THE COURT: Yes. You can see it if you like. 

Q Mr. Sandler, I believe you testified that Inter- 
state Drug: Fxchange's source of supplies of the dental 
products it sells are from its wholly affiliated Beacon? 

A Well, not exclusively, but quite a bit,yes. 

" Will you tell me now if Beacon obtains dental 
supplies from the defendfiat Healthco? 

DENTAL 

A Beacon obtains heaith—supplies from Rower, which 

I understand is a subsidiary of Healthco. 
MucH 
Q ¢ vou tell me how many those purchases were 


in the years 1971, 1972 and 1973? 


A 1971 was approximately $115,000, $116,000. 
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1972 was $269,000. 
1973 to date was $270,900 approximately. 

Q These represent dental products which you could 
not purchase directly from the manufacturer, isn't that 
true? 

A Yes. I have to assume that, because I don't know 
what procuets are really being purchased by Beacon from 
Rower, specific products. 

MR. SIRIGNANO: I have no further questions. 

THE COURT: T take it Beacon is a competitor of 
Rower, isn't it? 

TRE WITNESS: The retail part of Beacon is, yes, 
your Honor. 


THE COURT: All right. 


Mr. Deliarco? 
REDIRECT EXAMINATION 


BY MR. DeMARCO: 


Q Mr. Sandler, referring to the testimony you just 
gave of Beacon's purchases from Rower, it began in 1971, 
I think, the figures began in 1971. 


Were there any purchases of yours prior to that 


A Yes. Well, that branch I think was called Premier 


Dental and it was independent. 
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Q Excuse me. 

My question was, were there any purchases from 
Healthco or Rower prior to that date by Beacon? 

A No, not to my knowledge, and he didn't give me 
anything on it. 

Q Referring to the figure you stated was $116,000 
worth of products purchased by Beacon -- approximately 
$116,000 -- from Rower in 1971; can you estimate for me, 
based uron the sales figures that you have, total dental 


product sales, total sales to dentists, by Interstate and 


Peacon in the year 1971? 


A I had some sort of figure. I think it was about 
$600, ~ think. 
Q io. My question is not in the Metropolitan New 


York area, Mr. Sandier. Throughout the United States, 
total sales by either Beacon or Interstate Drug products to 
dentists. 
A In 1970? 
Q In 1971. 
THE COURT: Weli, now, wait. That is not a ques- 
tion, “by either Beacan or Interstate Drug." 
I mean, don't we have to have either one or the 


other? 


MR. DeMARCO: I would like to include both of them. 
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THE WITNESS: Well, Beacon has its own independ- 
ent sales, your Honor. 

THE COURT: Of course. That's why I can't 
understand why lumping them together helps very much. But 
at least we want the agqregate sales of Beacon and Inter- 
state Drug Exchange all over the United States in 1971, 

Is that it? 

MR. DeMARCO: That is correct, your Honor. 


A I am just going to have to give you an estimate 


of my dental sales. We are talking about 1971, right? 


Q Yes, Mr. Sandler. 
THE COURT: These are sales to dentists? 
THE WITNESS: Dentists. 
THE COURT: Dental laboratories? 
THE WITNESS: Yes, sir. 
THE COURT: Institutions for dental purposes, 
is that it? 
MR. DeMARCO: Your Honor, that's right. 

A T am just taking some totals. 

Q Let me withdraw that question. This is giving 
you some difficulty and taking some time. Perhaps I can 
rephrase it. 

Can you tell us in your estimate what the effect 


of the purchases Beacon made-~ excuse me, strike thet -- 
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what the relationship is hetweer the purchases Beacon 
made from Rower in 1971 and the total sales of dental 
products made by Interstate and Beacon in 1971? 
A Well, it would have to ba relatively insiaqnificant. 
Q Thank you. 
And that would be true also of 1972 and 1973? 
A Yes. I have Beacon 1971 gross sales figures. 
THE COURT: What are they? 
THE WITNESS: Beacon's gross sales figures were 
approximately $1,800,009. 
Q $1,800,000? 
A Yes. 
.@] I think you testified that the amcunt purchased 
by Interstate through Beacon -- 
A No, no. By Beacon, because that merchandise can 
go to either company. 
Q Can go t’. either company? 


A Yes. But it was $268,000 or something of that 


order. 
Q I don't believe I got an answer to my question: 
Would it also have been insignificant, those pur- 
cha; ude by Beacon, from Rower, in 1972, with respect 
to the . «\. gales of dental products made by either Beacon 


or Inters:zte Drug? 
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A I believe our total sales are now exceeding 
$5.miliian to dentists, so $268,000 would not represent a 


large amount of purchases. 


Q Mr. Sandler, when did Interstate Drug acquire 
Beacon? 
A Between six and seven years aco. 


Q I didn't hear you, 

A Between six and seven years ago. 

Q Can you describe the circumstances under wnich 
you acquired Beacon? 

A Yes. Mr. Klein, who was the owner of Beacon, 
came to me, and we had been doing some pusiness with him 
prior to that time, and said he would like to sell his 
company for two or three reasons, really, one oi them 
being that/his brother had jus* lef+ him and he was now 
lone in the business; and, number two, that his wife was 
very sick and he wanted to take it easy. 


Q What did you pay, the purchase price, for Beacon; 


what was it? 

A Inventory. 

Q Is Mr. Riein now working for you? 

A Yes. He also got a five-year contract, and since 
then has had . second five-year contract which he is working 
in. 
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Q Can you describe to the Court, please, where 


the source of most of the dental products that you sell 


in Interstate Drugs is? From where do you get most of those 


products? 

A Directly from manufacturers. 

Q There has been some testimony in this case that 
dental dealers of the category presumably that Beacon is 
as opposed to a mail order house like Interstate Druq 


maintain large backlogs of items. 


Does that comport with your understanding of 
the two types of companies, mail order as opposed to the 
other? 
A No, I would guess that mail order companies main~ 


tain larger stocks than a regular dealer, locally. 


Q How much larger? Is there a particular monthly 
inventory figure? 

A We maintain 60 to 90 days. 

Q What is the reason for that? 

A Well, when we receive an order, we are ordinarily 
prepaid and our customers expect to get the merchandise. 
If we don't have it, we create a back-order situation. It 
is our experience that wholesalers and dealers will mark 
an .tem out and instruct the customer to reorder it or 


usually a physician will have more than one source of 
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supply, you know, and he will go to the second source. 


Q Mr. Sandler, when you last were in court testify- 


ing, you indicated that percentage of business obtained 


from dentists, dental laboratories, and so forth, in the 
Metropolitan New York area was increasing for Interstate 
Drug. 

Is there a price reason that is related to that 
increasing sales? 

A Yes. We are ordinarily cheaper. 

By how much? 

A I don't know. That would be hard to say. But I would 
say this: It has been our experience that a retail store 
or a retailer must work a 30% to 49% gross margin, and 
we work on significantly less than that. 

Q HOw much less than that? 

A We are working between 15% and 202, ordinarily. 

MR. DeMARCO: No further questions. 

THE COURT: Is the principal price advantage that 
the mail order house Sas that they don't pay a salesman's 
commission or salary? 

THE WITNESS: That is a fallacy, your Honor. 

THE COURT: Really? 

& THE WITNESS: Yes. That is a fallacy, because we 
spend about four to five hundred thousand dollars a year 
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for advertising, which is our salesmen. 

The real reason that we can operate more cheaply 
is that we arcbperating on an assembly~ line basis, and 
a great deal of volume, frankly. 

TRE COURT: So the greater the volume, the more 
you can afford to take a lesser mark-up? 

THE WITNESS: Yes, that is the qeneral rule. 

3 COURT: But you think the expense for adver- 

tising offsets the expense of salesmen? 

THE WITNRSS: Well, with four or five hundred 
thousand dollars you can hire a lot of salesmen. 

THE COURT: I understand. 

All right. Mr. Sirignano? 
RECROSS-EXAMINATION 


BY MR. SIRIGNANO: 


Q Mr. Sandler, approximately how much of Interstate's 


sales are outside the Metropolitan New York area, presently? 


A I would just -- I can look at some of these fig- 


ures and give you a pretty good estimate, if you will give 


— r tae 


me some time. 4 


Speaking strictly about New York State, and we had 
said we equate New York State to the New York Metropolitan 
area, on one of these it is 15% -~ that means 852% of our 
business would be outside. This one is about 12%. I 
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would guess between 10% and 15% of our sales are in the 


Net York Metropolitan area, and 85% to 90% are out. 


Q Beacon, in addition to making sales direct to dentists 


and dental laboratories, also operates as a jobber, doesn't 


it? 
A You would have to define this jobber thing a little 
bit. It may mean one thing to me and another to you. 
9 It makes sales to other dental dealers? 
A Yes, it does. 
Py 
Q In fact, don't sales to cther dental dealers 


represent a major portion of its total activity? 
A Yes. Sales to Interstate Drug would be the major 
portion of its business. 
Q But it also sells to other dental dealers? 
A Yes, it does. 
MR. SIRIGNANO: No further questions. 
THE COURT: Thank you, Mr. Sandler. 
You may be excused. 
(Witness excused.) 
THE COURT: All right, what next? 
I take it the defendant rested and now we are at 
the stage where, if anything, the government has rebuttal. 


MR. JINKINSON: That's right, the defendant rests. 
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MR. LUBLINSKI: Would you please call John 
Wikoff. 
JOHN WIE OF 7, called as a witness by 
the plaintiff, having been first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 


BY MR. LUBLINSKI: 


Q What is your address, Hr. Wikoff? 

A 313 Swan Creek Road, Oxon Hill, Maryland. 
Q By whom are you presently cmployed? 

A The United States Census Bureau. 


Q And inwhat capacity is that? 
A I am Assistant Division Chief in the Business 


Division for Census Programs. 


Q How long have you been with the Bureau of the 
Census? 
A A little over nine years. 


Q What are your basic duties and responsibilities 
with the Census? 

A Well, I have regponsibilicy for the planning and 
implementation of the quinquennial censuses of retail trade, 
wholesale trade, and selective service industries, part of 
the quinquennial economic censuses. 
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THE COURT: Wait. I hate to be ignorant but what 
is quinquennial? 
THE WITNESS: Five-year period. 
THE COURF: All right. 

A Actually, the censuses were previously conducted 
as authorized by Congress, roughly at fivc-year inter- 
vals, and they have now been formalized to cover years 
ending in 2 and 7. And the censuses are conducted the 
following year, so that they will have financial economic 
sales payroll data such as this for the calendar year. 

So the censuses are actually conducted in the 
following year, for instance, years ending in 3 and 8. 

““THE COURT: So we wil? have a census during 

1973? 

THE WITNESS: Yes, there is a census in process 
at this time. 

THE COURT: Which will be based on 1973 fig- 
ures? 

THE WITNESS: 1972 figures. 

THE’ COURT: Oh, 1972 figures. 

THE WITNESS: 1972 figures. 

{THE COURT: So you are now asking business estab- 
lishments for their returns for the calendar year 1972? 

THE WITNESS: Actually we are reviewing and tabu- 


lating the data at this time. 703a 
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THE COURT: But you have already? 

THE WITNESS: We have collected the data. 

THE COURT: For the calendar year 1972? 

THE WITNESS: For the calendar year 1972. 

THE COURT: And then as soon as the work is com- 
pleted, it will be publishra? 

THE WITNTSS: Yes. As a matter of fact we c*arted 
yesterday putting out press releases on a state basis. 
However, these do not have nearly the standard industrial 
classification or kind of business detail that the detailed 
reports will have when they are issued later. 

These are initial summary dt» to get some broad 
aggregates out to the public. 

THE COURT: And after the material that is pub- 
lished this vear, we will get nother similar material in 
1978 for the calendar year 1977? 

THE WITNESS: That is correct. 

THE COURT: All right. 

THE WITNESS: Actually there are so many census 
publications covering so many kinds of business, so many 
geographic areas, and presenting so many facts from the 
census, that the publication program lasts for about two 
years. In fact, during the five-vear cycle we are either 


planning the next census, implementing or publishing the 
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last one. 

THE COURT: Tell me, the Bureau is in what depart- 
ment? 

THE WITNESS: In the Department of Commerce. It 
is now part of the Department of Commerce's Social and 
Economic Statistics Administration, which includes the 
Brueau of Economic Analysis,formerly the Office of Pusiness 
Economics, as a result of a recent reorganization. 

BY MR. LUBLINSKTI: 
Q Mr. Wikoff, when was the last census of business 


conducted for which data has been published? 


A It was conducted in the year 1968, covering the 
year 1967. 
Q I am going to show you Defendant's Exhibits F 


and G in ae and Plaintiff's Exhibit 20. 
I show you Defendant's Exhibits F and G in evi- 
dence and Plaintiff's Exhibit 20. 
Would you examine them, please? 
rr. Wikoff, are you familiar with the tables 
represented in those exhibits? 
A Yes, I am. 
Q Would you please tell the Court how the Bureau: 
of the Census goes about gathering the data that is repre- 


sented in th »se sales? 
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A Well, of course, I could spend the day or I can 
try to condense tt into a couple of minutes. 
Basically, the mailing lists, which is the key 


to the economic censuses, consist of the previous census 


and the records of the Social Security Administration and 
the Internal Revenue Service. 

Every employer, a company in the United States, 
with a few exceptions which are ne pertinent, have em- 
ployer identification numbers for payment of fcJjeral 
income tax or withholdi.y3 in payment of federal income 
tax and Social Security tax. 

And the Social Security Administration assigns 
a preliminary classification code, which they use both 
for their own limited statistical programs and to assist 
the Census Bureau. 

Based on this code, we determine which form 
should be sent the company that is pertinent to his type 
of business. 

_Now, based upon the records from the last eensus, 
the previous census, we know which «! these companies 
operated more than one husiness -s:ablishment, and we 
have their employer identification numbers also. 

So we conduct what we call a pre-canvass in which 


we ask every company to review the list from the previous 
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census, the list of establishments, primary kind of busi- 


ness and address, and we ask them to update this list, de- 


leting any establishments that have been sold or closed, 


adding any new  stablishments. 

We have each of these matched to the employer 
identification number. There may be any number of 
establishments under that one employer identification 
number. 

We then maintain this as a separate list and 
eliminate the employer identification number from our list 
to be mailed as pesumed single units. 

And then we mail the two groups, the known, what 
we call multi-units, and the presumed single units. 

We select the appropriate report form, based upon 
their previous economic census standard industrial classi- 
fication code assigned to them by the Social Security Ad- 
ministration. 

Many of the presumed single units wil. be found 
to be multi-units, and the census report form that is 
furnished them provides this information for so advising 
us if they operate more than one establishment. 

And then in the new census they would be identi- 
fied -- each establishment would be identified separately 


and it would go on likewise‘inta’the next census. 
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Now, this is a very brief summary. 


I also mentioned the Internal Revenue Service. | 
We use the employment and payroll data from the Social 
Security Administration, which we receive on computer 
tapes. 
The first quarter employment and first quarter 
payroll, together with receipts data from the tax form. 
basically on the basis of editing the census reports to 


see if there are any glaring differences that need to 


be investigated. 


We also use these data for editing, as I say, 


the data to see if there is anything that needs to be 
investigated and for purposes of imputation of delinquents. 

Now, reporting in the census is mandatory, and 
we have a very extensive follow-up program. Most re- 
spondents are contacted if necessary sometimes five or 
six times, but as a practical matter it will be a few small 
companies from whom census reports are not received. 

Thi. may be because they have gone out of busi- 
ness during the year or for some reason we cannot contact 
the company. 

Mite often these result in Postmaster returns. 
So, as is necessary in any statistical program, we provide 
for imputation in order to get complete coverage. 
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So if we are unable to obtain a census report 
for any reason, valid or otherwise, we use the data from 
the Social Security Administration on employment si pay- 
POLL. 

If possible, we supplement this data with sales 
data obtained from the tax return. If it is not possible, 
we use whatever is available, and estimate the other data. 

For example, if we were able to obtain -rly 
employment and payroll we would estimate receipts Gata. 

It is estimated that in total this accounts for only about 
5% of the census data that are obtained from these back- 
up sources, as I like to think of them. 

THE COURT: What is imputation? 

THE WITNESS: Well, it is a term that -- the 
word "impute" I think means to allocate ar infer to, but 
we use it in the Census Sureau, and I suppose’ all statisti- 
cal agencies, to calculate statistically rather than to 
have the actual data. Actually perhaps a better term 
would be to estimate. But sometimes the estimation is 


based upon records of other statistical agencies or other 


agencies such as IRS and Social Security; sometimes it ia 


based upon the parameters from like companies in like kinds 
of business of like size, from previous censuses, or what 


they call a hot deck approach, using data from the current 
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get complete 


THE 
delinquents? 


THE 


THE 
THE 
tain volume? 
THE 


THE 


what does that mean? 


THE 


I don't mean to over-emphasize this point, b-cause 
the imputation in total for the census 
anounts to only about 5% of the total sales, but I wanted 


to bring it up to emphasize that this is done in order to 


those for whom reports were actually obtained. 


: COURT: 


Wikoff-direct uct 


of wholesale trauae 


coverage rather than having data only for 


COURT: That is to take into account the 


WITNESS: Basically. 

Those who failed to report? 

WITNESS: It is for the delinquents. 

COURT: So ineffect you impute to them a cer- 

WIINESS: That is correct. 

COURT: And as yex used the term "establi-hment, “ 
A single place of business? 


WITNESS: A single place of business. One 


firm may operate several establishments in many geographical 


areas. 


in the census. 


Each establishnent of a company reports separately 


The p.rent company is held responsible by 


the Census Bureau for completing or having the census forms 


complete. 


We do not go to the individual business 


establishment; we go to the parent company, which may be in 
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the hierarchy of the company several ste»os higher: if we have 
several steps of subsidiaries we go to ~':: top of the cor- 
porate structure in th ase of a corporation. 

But there is a census report form completed for 
each establishment in each kind of business, which is in 
scope of the economic census. 

There are some economic activities which at the 
present time are not in the scope of the economic censuses 
but. all of wholesale trade, retail trade and services, 
manufacturing, mining, and construction are in the scope 
of the census. 

THE COURT: Just as an example, then, if you 
were to take Sears Roebuck, every Sears Roebuck store would 
be a separate establishment? 

THE WITNESS: Every store would be a separate 
establishment. 

In addition, any manufacturing location which 
they might own, any service location which they might own 
or any auxiliary location would be a separate establish- 
ment. 

For instance, if the company operates a warehouse 
serving its operating retail or local sale establishments, 
this auxiliary location is separately classified. Howevar, 


these auxiliaries are not part of the census of wholesale 
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trade. 


They are in a separate census. 


THE COURT: I suppose part of the reason for 


rs that treatment is that you construct your figures on geo- 
; graphical bases? 
, THE WITNESS: That is correct. 
: THE COURT: So that unless you had them broken 
: down by separate estahlishments,you wouldn't be able to 
at relate the information to geographical area? 
” THE WITNESS: “hat is correct. In New York 
f. City, for example, would be overloaded because of the 
. number of compaiuies that are headquartered in New York, 
and there would be no relationship between the census 
data and the geographic area. 
THE COURT: I understand. 
wg Q How are the questionnaires that you send out to 
= these variovws eompanies formulated? 
os A In planhing for the census, we contact known 
19 


of the report form soliciting any recommendations, criti- 
cisms, or complaints that they might have asking for 
recommendations for the design of the form for the new 
census. Interested government agencies which use census 
data, trade: and professional associations, are the or- 


ganizations contacted most extensively in this. 
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Q I show you Plaintiff's Exhibit 50 in evidence. 

Ts this one of the census questionnaires sent 
in 1967? 

A Yes, it is. This is the report form which was 
sent to a variety of -- I won't even say related businesses, 
perhaps contradicting the form in saying that I won't say 
that, there are about sixty or seventy different report 
forms used in the censuses under ny jurisdiction, the 
census of retail trade, wholesale trade, and selective 
service industries. The figure 25 for the 1972 census-- 
I can't remember how many different report forms there 
were in 1967; however, it is roughly the same, approxi- 
mately 25 different report forms, and these are grouped 
according to related standard industrial classification 
or related trades. 

Now, sometimes these related ones are more arbi- 
trary than truly related, but it is to keep from endlessly 
proliferating the number of forms and also the smaller 
number of forms that we can have-- the smaller number of 
forms, I feel the better the reporting, in one sense. 

On the other hand, it confuses the respondent. If he-gets 
a form that goes on for 15 or 20 pages -- and we have none 
like this-- it becomes difficult to follow the form. But 


the mors options he has, at least theoretically, the better 
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he should be able to provide data. 

Because we are going to have, for example, in the 
case of products, we are going to list his products; and 
where I feel we are going to get better reporting. 

On the other hand, we have to strike a balance 
between the number of forms, the detail of the tailoring 
of the form to the kind of business, and the burden on 
the respondent. 

So, as a practical balance, we have approximately 
25 different report forms for wholesale trade. 

This is the report form which was sent to standard 
industrial classification 5086, which is professional -- 

I better eleene professional equipment and supplies, and 
that classification is one of several which were sent 

this particular report form, and that particular classi- 
fication was sub-classified into several sub-classifications 


of standard industrial classification 5086. 
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Q Now, when you received responses from tha companies 
survayed, how were those rorsponses evaluated and finally 
tabulated to the poirt where they could be represented in 
tebles appearing in census publicetions? 

A Well, cach individual census report form haa a 
computer program written. The Yaport forns were clerically 
sereenod to see that the data wore in the correct boxes and 
the data were properly reported in the right units, basically, 
that the repart was in shepe that it could be keypunched and 
go to the computer, 

If there were eny comments or writc-ins or remarks 
on the form, they went te one of our analysts to make the 
necessary determination. 

Por example, a report form which went to a grocery 
wholesaler, the form would not have had a line on it for 
automobiles, for example, or for automobile parts, co if he 
had received a wrong report form or if he was diversifica 
to the extent that he had automobile parts, he would presumabl 
have had to write this particular commodity in because the 
form would not have provided for it. ‘This would have been 
assigned a necessary code in the coumodity classification 
before it went to keypunch. ‘Then each form went through 
& computer program which had been designed for internal 


consistency and based upon the data on ths report forn, 
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ducluding tha class of customer and the product cold and 
-ho kind of business that the respoudent himself indicated 
he was engaged in, a £inal standard industrial classification 
was assigned to tho establishment report. 

Q I coll your attention to Defendont Exhibit F in 
evidence, which I showed you previously. 


¢ 


What does the ent Lor commodity line 511 on “hat 
ry Y 


bit. 

The basic structure of the census and perhaps I 
should hove included this in my general explanation of the 
census, is to classify each business establishment based 
upon ora of the standard industrial classifications, what 
we cnll an SIC code. 

Bvery economic entity has a standard industrial 
classification code. Evan the government itself and Nae 
have standard industrial classification codes. | 

The basic code of an ostablisiment is this standard | 


industrial classification code, which is -- the system is 


maintained by the office of management and budget. Many 
government statistical agencies and private organizations 
provide input for this, but this is a system that is used 


by all. government statisticalajonciers and even non-government 
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agencies, Modifications of this, for exmaple, are wood by 
Dun & Bradstrosct and other orgenizations. 
But this table is not based upon the standard 
industrial classification, it is based upon tha products 


or commodities sold by the establistmont rather than the 


stendard industrial classification. This table says that 
there were 702 establishnente selling dental equipment 
and supplies and that their sales of dental equipment end 


supplier ware 315,554,000. 


2 Now I call your attention to Defendant Exhibit G 


in evidence, 


What docs the entry for cammodity line 


represent there? 


A This entry is only coincidentally, not entirely 


coincidentally, the mme as the other table. It represents 
the number of establishments classified in SIC 5036 which 
were selling dental supplies and equipment and their soles 
of dontal supplies and equipment. 


Now, this indicates that there was a very, very 


high concentration of firms selling dental equipment and 


supplies in SIC 5086, 


To put it another way, grocery wholesalers weren't 


Rn 2: 8 B 


selling dental supplies and according to those data we did 


not recoive a single report form from a wholesale establishnen 
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which was classified anywhere excopt standard industrial 
classification 5086 which sold these commodities. 

tlow, again, in claxifying, these data ara hased 
uwooen tho data for establishments reporting their commodity 
lines. Wow, just as we have same estyblishments for which 
wa have to input data for whem we don't get reports at all, 
there are thease esxtublishments plus a few others for whom 
we do not get good comwdity line data. They cither don't 
understand 4t or botch it up, shall I say, ex they simply 
don't complete this inquiry. 

Por the substantial ones we will try to get this 
data, but there are going to be a few companies for which 
those data ara not availoble, so this figure of 702 and 
the figure of 315,000,900 is expanded to s hundred per cent 
basis based on the data for the respondents. It is, of 
course, done with acceptod statisticas techniques. 

In other words, we did not hava, I'm sure, 702 
establishment roports that provided these data and they did 
not account for 315,000,000, but it was based upon che data 
for those which did report the line. 

tiow, in the aggregate, in tho aggregate, 65 per 
cent of the receipts were broken down by commodity linc. 


The data for SIC 5086 are not separately available as to 


“what the per cent was for that classification. For the 


718a 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


b2 


eR & B RB 


802 
gths Wikeff-direct 


provious conausg it was ebout 05 or 85 per cant and thet'sa 
what it runs for most kinds of business, ahout 85 por cent 
of the receints are reported by commodity line. 

I dort know if I am making myself clear here. 
What I am saying is the cthexr 15 per cent is imputed. It 
is simply divided between the commodities on the same beeis 
es the 85 per cent that reported. Wo assume that they have 
the: same characteristics as the 85 per cent and statistical 
research by the bureau has proved that this is acceptable 
technique. 

The alternative would simoly be to report it ia- 
complete and we feel this is statistically far more accurate 
than simply loaving the data out and that is the only 
alternative. 

Q Turning te Plaintif£ Exhibit 20 in evidence, 
the entry for dental equipment and supplies, what does that 
represent and he ' cs.. that differ, if it does, from the 
entries on the other two tables? 

A Well, these are the 655 establishments which were 
of the Sic 5086, which is a formal standard industrial classi- 
fication assigned by the office of management and budget. 
This is a subclassification assigned by the census bureau, 

We subdivided this classification into five sub- 


classifications, one of which was dental supplics, the merchan 
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Violesalers selling Cental supplies. 

This {8 the numbor of those ostablishments 
classified in sxe 5086 which were subclessified dental 
supplias, Now, this figure is 655. Since the other figure 
was 702, that indicates that there were a few astablishments 
also classified in SIC 5085, professional equipment and 
supplies, which were neliing dental suonlies. 

As { had indicated earl or, we apparently received 
no census report for an estavlishmont not classified in SIc 
5086 who had reported any commodities in the dental supoly 
and equipment category, but we did have reports frem ostablis 
ments classified in £086 but not subclassifiad as dental. 

For example, thoy may h: ve been surgical medical and hospital, 


| 
I suppose that is the most logical. Bret they had some sales 


of dental supplies and equipment, so that's the reason that 
those figures are different. 

The 655 are those which are primarily dental and 
which were assigned that establishment classification and 
eubclassification. 

Now, the sales here in the second column of 


314,000,000 includes their sales not only of der:tal supplies, 


but of neo-dental supplies. It is their total establishment 


sales, not just their sales of dental supplies. 


“he purpose of this particular table is not to show 
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the sales hy commodity but only the total sales of establish- 
ments in that classification. The other tables that we 

vere looking at were based upon the commodities or products 
sold. 

Q I notice, Mr. Wikoff, that all three tables, 
Defendant Exhibits F and G and Plainti££ Exhibit 20, 
describe sales by merchant wholesalers. 

What is the census definition of that tern? 

A I could refer to the text for the actunl definition, 
but this is one of several types of operation, as we call it, 
in which wholesale establishments are subclassified, 

Now, wholesaling, according to the standard 
industrial classification, includes not only merchant whole- 
Balers, it includes sales branches and agents and brokers. 
There were a couple of subclassifications in the '67 census 
which aru not pertinent to this & all which are no longer 
Separate types of operation. But basically a merchant whole- 
saler in the sense it is used in the census is a business 
establishment which is not acting as an agent for a manufactur 
ing plant or which would be a sales branch or in an agent 


or brokerage capacity, he is taking title to the goods and 


reselling it. He may or may not carry an inventory, 


Now, for seme purposes this is subclassified 


and the subclassifications appear on the report form. However, 
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thore are no census, published censure data which break these 
down into the subclassifications which appear on the report 
forin. 

For instance, on the report form we have supply 
house, importer, exporter, dealer, distributor or wholesaler. 
Well, dealer, distributor or wholesaler is a rewordins. 

You notice it has theeame code as the supply house itself. 
But these data would include all of these subclassifications. 

Tf the merchant or the seller takes title to the 
goods in contrast to acting in an agency capacity, then he 
would be included in this type of operation subclassification, 
which is whe we have here. 

Q Mr, Wikoff, you aremying that all three of the 


exhibits that you have before you would include sales by 


eny business classified as a supply house, as an importer, 


exporter or wholesaler or jobber? 

A Yes. Supply house is not the classification, 
we call them merchant wholesalers because of the fact that 
they take title to the goods and it would include an importer 
or an exporter, 

Q Now let me ask you, were an importer to make a 
gale of dental products to a dealer or to a supply house 
and then that company would, in turn, sell the same exact 


product to professional users, how would that informetion 
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ba represented in these tables that you havo befora you? 

Ba If cech estublishnent was classizviled in 5096, 
they would both be included in the 655 estoblishwents, regard 
leas where they were classified, they would be included in 
tha 702 establishments in tha sales figures. 

Q So all these charts, ¥, G and 20, could readily 
show cales figures representing duplicate sales? 

A That's true. These tzbles do not chaw any data 
on sales by clnsa of customer, it is siuply the total sales 
of the establishvent, and they could not only be duplicated, 
theoretically they could be shown three or four tinss. 

(2 I beliave you montioned previously that a company 
identiZied on one of these charts that had a certain number 
of outlets naticnally, let's cay 12, would be represented 
as 12 establishments in this chart, is that correct? 

A Yes, it would be, at loast in the national figures, 
and these are national figures we have in front of us. It 
would show as 12 establishments. 

Howover, the sales, even if sent from one establish-~- 


ment to the other, these are not sales, Intercompany 


transfers are not includod in sales. These will not be dup 


Licated. 
For example, if a Hew York location sent merchandize 


to its Chicago cstablishment, this would not be a sale even 
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if the cemmany handled it accountinguiaa as a gale. They 

are inutructead not to repert intercemmeny transfers as sales. 

However, Lf it was a non-affiliated company it would be a eax | 
Q Is there any wry you can ascertain from these 

tables how many indonendont cempanies responded to the 

census mestionnaira as making erles of dental equipncnt 


and supvliies? 


A How many fixiecpondent camp2nics? 
Q Yes. 
4 Responded to the quectiennaire on which these 


data are based? 

As I indicated earlier, it's approximataly @5 
per cent. These data are based on the actual reports from 
eetablichment reports representing about 85 per cent of the 


sales and both the sales figure and the number of establish- 


ments are etatistically expanded to a hundred per cent 
basis bused toon the number of estcblishments actually re- 


porting the datz, and aside from the fact that the data 


area bused on approximately 65 per cent of the receipts 
actually xeported by what we call commodity or product Line, 
I do not have access to any figures and to the best of my 
knowledge they have not oven been tabulated as to show 

how many actual establishments and certainly not how many 


firms. that would require a special tabulation. 
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Q Perhaps I phrased that question incorr ctly. 
Looking at the three exhibits before you, they 
show 702, 702 and 655 establishments, respectively. 
Now, were one company to have ten outlets, you 
Gid say that that would appear as ten cstablishments? 
A That would appear as ten establishments, 


Q I show you Defendaft Exhibit A in evidence, and 


ask you to look at that. 


A Yes. 

Q Are you familiar with the information contained 
in those tables? 

A Yes, I an, 

Q Do they represent a breakout of any of the other 
tables you have been looking at? 

A Yes. Thistable is a comparable table te Exhibit G. 
Exhibit G provides the data by commodity for merchant 
wholesalers in this classification for the U.S. as a whole. 
This table Exhibit A provides comparable data for the New 
York standard consolidated area, which I suppose has already 
been defined, 

Again, this standard consolidated area is based 
upon definition set forth by the office of management and 
budget. I suppose it's -- I can't quote the counties that 


are included, but it is the New york SMSA, Suffolk, Nassau, 
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two other Maw York counties end northambicw Jersey. I 
exppose that ie in evidence, what it consicts of. However, 
I have it in the pubjication if you want to find out what 
1t does copsist of, 

Tae COURT: I suppose it is the same as whet is 
callad the Hew York metxopolitan area. 

MR, LURLINSKI: Correct. 

A Lt includes Westchester and Ro. Lend County as 


well as Hassau and Suffoll and New York City, it includes 


| 
threo northern Naw dexrsey SMSA‘s, Newark, Jorecy City, | 
Passric, Clifton and two other emaller counties. But this | 

| 
is defined by the office of managenent and budget as consistent 
for wll goverrment statistics, 


There are only two standard consolidated areas, 


Yew York and Chicago. 


| 
| 
THE COURT: Aren't there eight New Jersay counties? | 
SME WLITMESS: XI was quoting SUSA's, | 
THE COURT: ‘ihat is that? 
Ti WETNESS: Standard metropolitan statistical 
areca, 

This is simply an expansion of standard metropolitan 
statistical arvoas. It includes New York, as I say, these 


throe New Jersey SMSA's plus sevoral ether countics. 


Por New York md Chicago these standard consolidated! 
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areas have bean defined, yn 1967 thers were 230 standard 
metropolitan statistical areas. In addition, there were 
two standard consolidated areas, New York and Chicago, which 
is simply a larser geographic area consisting of several 
lesser SMSA*s and counties, and that is what this COVerS. 
L£ you would like me to verify, I can verify the 

actual counties involved here, 

Q It is not necessary. 

A But it is the official standard consolidated area, 

Q The data ropresented in Defendant Exhibit A, that 
refers to the same salos by the same merchant wholesalers 
we discussed previously? 

A Except it is restricted te those merchant whole- 
salers located in the standard consolidated area of New York 


and northern New Jersey, so we see here of the 702, and it 


is directly related to the 702 figure, not the 655 -- r hope 


I made it clear what the difference of these figures are, 
The 655 is the number of establishments classified 

in the dental equipment and supplies subclassification. 

The 702 is the nuuber of establishments that sold dental 

equipyment and supplios. This means that there were 47° 

additional establishments, and I an using this term loosely, 

because, as I explained earlier, this is not the actual 


number for which census reports were —— it is the derived 
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figure, ao there \ oa an additional 47 ectablistments which 


were not clascificd as dental equipment and supply merchants 


but which sold this commodity. 


Q the figures sat forth in table 20 Similarly reflect 


chipticate salea were en imnorter to make a sale to a dontal 


dealer who, in turn —~ 


A Excuse me. You said tnuble 20? 
Q Ion sorry. Referring to Defondant Exhibit A, 


would thet similarly reflect duplicate sales? 


A ¥os, 4t would, It is exactly comwarable to the 


figure of 702. There wore 118 of the 762 lecated in the New 


Yort SCA, 
Q Looking at this table, can you ascartain fron the 


information contained therein in what geographic area the 


Sales of dental equipment and supplics represented were made? 


A Z con ascertain the geographic area in which the 


wholesalers were located, I cannot ascortain the geographic 


location of the customers, hose data are not on the xeport 


THE COURT: And it doesn't mean that all the sales 


reflected took place in the stendard metropolitan consolidated 


area? 


THE WITHESS: It means that tho point of sale as 


distinguished from tha point of purchase, if you can make such 
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a dofinition, was in the Now York SCA. Lowover, it moy have 
been shipped out of the area. 

"23 COURT; Of coursce. 

Ir WEUTESS: It dees not mean that the customer 
is in the aren. whoy could even be relling by mail. It 
45 themles of the establishments in the crea. It ways 
nething about the Location of tl.cir customer. 

Likewise, it says nothing -~ oF converscly, it 
cays nothing about the purchases from outside the area. It 
dees not purport to do this. 

In other words, it does not include any salcs 
made from outside cf the New York SCA into the lew York SCA, 
it is simply based upon the location of the seller. 

Q Mr. Wikof££, would it have been possible for the 
plaintiff in this caso, or any other interested party, to 
obtain a special tabulation frem census showing sales made 
to dontists, leboratories, institutions and government 
agencies in metropolitan New York? 

A Located in metropolitan New York? 

fhere are no data collected, there is no question 
on the report form based upen the location of the custcmer 
so nothing could be tabulated on a special basis which was 
not included on the report form. 


The report form inquiry on class of customer was 
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on the ereme beule as the rest ef the form based umon the 
location of tha -- based upon the seller rathor than the 
purchaser, 

IR. LULGIMNSKXs Wo Zurther questions, your Honor. 


mim COURT: ALL right, cross—cxwnination. 


~) 


HR, JIMS: May wo have a few minutes, your Huorp 
Tis COURT: All right. Do yourant to take a chort 
recess 


MR, JIMXINSCN: Yes, please. 


TiZ COURT: All right. 


(Recess) 
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Q Mr. Wikoff, I have three or four questions to 
ask you, which I hope are not framed for the purpose of 
impugning the accuracy of the procedures underiving the 
figures of the census of wholesale trade. 

In fact, it was the defense that brought the 
census estimate of $55 million of wholesale dental sales 
in the New York area to the attention of the Court, for 
the purpose of confirming the fact that the plaintiff's 
estimate of the market was far too low. 

My questions are designed to elicit the true 
wholesale level of the market in question, which is the 
wholesaling of all products used in the dental practice. 


Now, calling your attention to your published 


figure in Plaintiff's Exhibit 20, which I believe you have 


in cront of you, the figures in your Exhibit 20 show that 
there were 655 dental merchant wholesalers with $314 
million of sales in 1967. 

Can you tell me whether that figure represents 
the total sales of all merchant wholesalers classified 
as dental dealers? 

A Yes, it does. 
Q In other words, did all such dental dealers re- 
port their sales to the Census Bureau fully? 


A Would you rephrase that? 
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to 


Q Well, in other words, did all dental dealers, the 


655, report their sales to the Census Bureau fully? 


A Well, they are required by law to. 
THE COURT: Your assumption is that they did? 
TAN WITNESS: My assumption, yes, that they 

' obeyed the law. 

THE COURT: But you can't tell, you don't know 
whether they did or not? 

THE WITNESS: No. All I can say is that tha 
report form provides for their providing their total sales, 
and this is their total sales without regard to the product 
or commodity, and we edit the data to see that it is reason- 
able in terms of their payroll and employment, and in terms 
of what they reported to Internal Revenue Service. 

Q I thought you meant an adjustment for non-reported 


sales? 


A I am talking about reporters now. 

As far as the non-reporters, as I indicated earlier, 
this probably-~- 7 don't have the figures for this particular 
classification,but it is typically around 5% for non-report- 
ers. 

Now, I hope this isn't creating confusion on the 


15% figure I quoted earlier. 


Q There is really some confusion with me. 
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A Okay. The 5% and again this is a roug’ f a- 
ure -~ are those from whom we do not get reports at all. 
No report. So we had them in our mailing list, we were 
aware of their existence. So we lift their data from 
IRS and Social Seczrity, or use data from those agencies 
as a basis for imputing or estimating their data. 

Now, if we are forced to get the data from this 
source, we of course do not have access to their sales 
by commodity or product Line. 

Now, in addition to the 5%, and this 5% is an 
estimated figure-- it is not an actual figure for this 
kind of business-- in addition to this 5%, some of those 
who actually report in the census do not provide good 
data on their product or commodity line, and this is the 
reason that I said there is approximately 15% for whom 
we do not have data by commodity line. 

Q In other words, I understand your testimony -- 
and maybe I didn't understand it correctly-- that the 
figure contained in Exhibit 20 did include an adjustment 
rayment? 

A It does, it does. 

THE COURT: fe took the "% and made an imputation, 


and then as to the product lines he took the 15% and dis~- 


tributed that 15% in sales volume amongst the product lines 
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in accordance with the 85%? 
THE WITNESS: Yes. 
Q And then came up with the figure published? 
A Well, of course the product lines has nothing 
to do with the figure that I have in front of me, the 655 
establishments and the 314 million. 

We get into the product line only when we get 
into these other data. You see, these 655 are those 
establishments which are classified as dental supply 
wholesalers. 

Q Then the amount you published-- 

A We may not even have information about their 
commodity lines. 

Q The amount you published there, the $314 million 


for the 655 people, is pre-\sely what they reported, is that 


what you ara telling the Court, with no -- 


A Por those that did report, yes. This includes the 
imputation. 

Q Oh, it includes that? 

A It. includes the imputation, yes. 

Q Well, now, including the imputation, isn't it more 


likely that you would be lower thar higher in your esti- 


mate? 


A No, We would impute the higher. We may find in a 
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post-censual study that we imputed a little too low or 


a little too high, but I do not recall any or have ac- 
cess to any information on the imputation. 
But if we had expected it to be higher or lower, 
we would have used larger or smaller imputation factors. 
So I can't assume that. 
And of course we use data from other sales of 
the product where those data are available. 


Q 


Let me ask you this question. There has been 
evidence that if the total mark-up for dental equipment 


supplied remained at the consumer level, and from the 


output side, for example, adding a 50% mark-up to the $200 mil- 
lion of dental equipment and supplies produced at the 


manufactures level, we get a national wholesale market 


between $450 million and $481 million. 
Would that constitute a reflection on your 


published figure of $315 million? 


MR. LUBLINSKI: Objection, your Honor. 
THE COURT: Well, I think it is objectionable as to 
form,but suppose we take it, and I will consider it as 
going to the weight to be given to it, if the witness can 
answer it. 

A Well, in the first place, let me make an observa- 
tion that all of the figures, as we have already covered, 
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are very close. SSE 4 


You would be better advised, in my opinion, to 


use the $315 million, which was with the 702. I am bring- 


ing this out only to make sure there is no misunderstanding 


here. 


The 655 is the number of establishnents in this 


classification. It includes their sales of other com- 
modities. 
Now, when we go to the other concept where we are 
basing the data on the commodities sold, the 702 estab- 


lishments, their sales are based upon the commodity or 


product sold. But since we are only talking about a mil- 
lion dollars, I won't -- it is not really important. 
But conceptually the 314 is not restricted to 
dental supplies and equipment. The - the 314, rather, 
here -- with the 655 establishments, the 702 establish- 
ments and the 315 figure is total dental supplies and 
equipment. 
Now, as far as the reflection on the data, I think 
I need to stress that the census is based upon an estab- 
lishment basis, and it includes only the sales of what 
we call and have defined earlier as merchant wholesalers, 
It would not include any sales made by any other 
type of esvablishment. It would not include sales by 


agents or brokers, although we nave some limited data on this. 
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2 It would not include sales direc*ly by manufac- 
3 turgr. And I do not work with manufacture statistics 

4 and I can't tell you what they have available. 

5 But I wouldn't be surprised at all if I were 

6 told that manufacturers sold a substantial percent direct 

7 to large institutional purchasers. 

. So I would say that this would be a possible 

° explanation of the difference, and not a reflection cn 

10 the census data or a reflection on the figures that you 

ul have compiled. 

i Q Mr. Wikoff, the concept of wholesale sales, 

18 as a middleman function, is essentially more difficult to 

i define statistically than the concept of output at the 

15 manufacturer level or the concept of the consumer, isn't 

” it? 

M7 A I don't know that it is conceptual, as far as 

18 Gefining it, but as far as collecting and tabulating the 

19 data, I would say it is, because of the duplications that 

20 we discussed earlier and the fact that wholesale sales 

21 do not have to be made by a wholesale establishment, and 
\ 2 these are serious-~ a potentially serious limiting prob- 

3 len. 

2A Q Do you have some kind of a formula or method by 

& % which you can allocate the sales, national sales, into 
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the New York area? 

A Well, we have no need to, because wa actually -- 
oh, do you mean based upon the purchaser's location? 

Q Yes. 

A We don't get into this at all. We have no data 
that even purport to ind:cate the location of the pur- 
chaser. 

Q There has been an estimate in evidence in this 
case that the national market is about $450 million. 

MR. LUBLINSKI: Objection, your Honor. 

Q Doyou have any method-- 

THE COURT: Wait. 

What is it you are objecting to? 

MR. LUBLINSKI: IZ am objecting to the fact that 
this witness is a representative of the Bureau of the 
Census and he is requested to testify as to the manner 
in which the Census has compiled the figures represented 
in various exhibits presented by defendant and plaintiff. 

He is not an expert in these areas wherein 
defendant's counsel is attempting to have him validate 
methods used by other witnesses. 

THE COURT: I will permit it. Let's start over. 
The objection came in the middle of the question. 


a Q All right. Mr. Wikoff, I just started the 
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question. I will repeat it. 

There is in evidence here a fact, the fact, that 
the national market for the sale of dental supplies and 
equipment is about $450 million. 

What methods. would you use to determine percent~- 
age of those national sales allocable to the Me.ropolitan 
New York market? 

MR. LUBLINSKI: Your Honor, I have to object 
to the form of that question. 

THE COURT: Why? 

THE WITNESS: I don't think the objection is neces- 
sary, because I can say I don't feel qualified to answer 
it. 

THE COURT: All right. So that is -- 

THE WITNESS: That is a question I feel for an 
economist dealing in the market of the particular product, 
and I would have my ideas on it but I wouldn't qualify 
myself as an expert at all. 

THE COURT: At any rate, the Bureau of the 
Census doesn't attempt it? 

THE WITNESS: No, the Bureau of the Census does 
not attempt it. 

THE COURT:  § Thatis what I understood.’ 


All right, let's go on. 
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Wou.d it be a fair question to say, referring 


to Exhibit 8, that almost all of the 118 establishments 


are dental dealers? 


Yes, it would be. 

NR. LUBLINSKI: Objection, your Honor. 

What is the definition, what is a dental dealer? 
MR. JINKINSON: I have my answer to that. 

No further questions. 

TNE COURT: What is the-- 


Does dental dealer have a meaning as far as the 


Census Bureau is concerned, Mr. Wikoff? 
, 


THE WITHESS: Not a technical meaning, no. 
THE COURT: How did you interpret the question? 


THE WITNESS: I interpreted the question to mean 


a merchant wholesaler, including all of the sub-classi- 


fications that we discussed earlier. 


If I could add a comment on that, I said that I 


felt it would be a reasonable inference. It cannot be 


conclusively statistically proved from the tables. 


THE COURT: All right. 


THE WITNESS: But I do feel it is a reasonable 


inference. 


MR. LUEGINSKI: No redirect, your Honor. 
THE COURT: All right. 
740a 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


we:mq 11 Wikoff-cross 


MR. JINKINSON: Your Honor, I want to ask 

Mr. Wikoff this question. 
BY MR. JINKINSON: 

Q What is the percentage of the 118 dental dealers 
shown in ExhibitA and the 655 shown in Exhibit 20? 

MR. LUBLINSKI: Objection to the form of the 
question. 

THE WITNESS: Well, I am going to-- 

THE COURT: Wait. 

Let me see if I can understand it. 

What are the two exhibits? 

MR. JINKINSON: NK and 20. 

THE COURT: All right. 

May I see them? 

MR. JINKINSON: In 20, your Honor, there is a 
list of the 655 dental dealers in the entire United States. 

InAi there is a census figure showing there are 
118 dealers in the Metropolitan area, the trade area. 

THE COURT: I see under “Professional Equipment 
and Supplies" in Exhibit 20, I see dental supplies, 655, and 
on ExhibitaAS I see -- 

MR. JINKINSON: - It is in the right-hand column, 
your Honor. 


THE COURT: -- Dental Equipment and Supplies-~- 
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THE WITNESS: Those tables are not comparable. 

TIE COURT: 118? 

MR. JINKINSON: 118, isn't it? 

THE WITNESS: 118. 

THE COURT: 118. All right. Now, what is the 
question? 

MR. JINKINSON: Well, the question is, what is 
the percentage of the 118 to the 655? Wouldn't that 
be a reasonable way to allocate the percentage of nationally 
sold in the market? 

THE COURT: I think I will sustain the objection 
as to that. You mean you want him to calculate what the 
percentage of 118, of 655 -- 

MR.JINKINSON: I am asking. If I did that, 
wouldn't that be a reasonable way to determine the amount 
of national sales within the New York Metropélitan area? 

THE WITNESS: Well, I think first we should point 
out that the comparable table to Exhibit A, which is the 
data for the New York SCA, as the Exhibit G, which has 
the 702 establishments and 315, the difficulty being here 
that this includes the additional 47 establishments which 
are not in that classification, and these two are com- 
parable. 


Q And .you-~ 
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THE COURT: Wait. The mporter has to get this 
and we are interrupting. 

All right, let's start over. 

A Now, if I may -- 

BY MR. JINKINSON: 

Q Please use: Exhibit G, then, instead of 20. 

A All right. 

Q Wouldn't it be a fair way to estimate sales of the 
national amount shown on G within the New York Metropolitan 
area by taking the percentage dealers as compared to the 
number of dealers shown in G? 

MR. LUBLINSKI: Objection,your Hones My ob- 
jection is based on the fact that counsel persists in char- 
acterizing these sellers as dealers. 

The witness has already stated that the term 

“dental dealer” doesn't mean anything in the census. The 
relevant term is wholesalers. 

While the term “dental dealers" does have a spe- 
cific meaning, in the context of this litigation -- 

THE COURT: Well, I don't think we need to get 
into that. I will sustain the objection. 

You can make the point to me in argument,but 
Mr. Wikoff did not come here and wasn't qualified as a 


statistical expert. Ho came here, as I understand it, to 
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explain how the Census Bureau operates and to shed light | 
on the techniques for producing these figures. 
All°right. Anything else? 
MR. JINKINSON: I have nothing further. 
THE COURT: Anything else? 
MR. LUBLINSKI: No redirect, your Nonor. 
THE COURT: Thank you, Mr. Wikoff. 
You may be excused. 
(Witness excused.) 
THE COURT: What next? 
MR. SIRIGNANO: I would like to call Dr. 
David Schwartzman tothe stand, please. 
hE 2h SCHWARTZMAN, resumed: 
DIRECT EXAMINATION 


BY MR. SIRIGNANO: 


Q Dr. Schwartzman, I believe you already testified 
as to your background in the field of economics. 


Will you tell me what backgz und you have in 


the area of statistics? 

A I've taught courses in statistics, in the Economics 
Department at the New York University and at the New School. 
And in my research -- 

MR. JINKINSON: Your Honor, I can't hear the 


witness. He is not speaking loud enough. 
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- THE COURT: All right. Talk up. 

& 3 A In my research work, as an economist, I have made 
4 a great deal of use of statistical techniques, of analysis, 
5 and I have used data that are submitted by government 
6 | agencies, including the census of manufactures and the 
7 census of business. 

8 | My study of retail trade, the hook that err 
9 lished, made a great deal of use of Censur of Business 
10 || pata. 
n | It was based on Census of Business Data. 
B Q Have you had an opportunity to read the testi- 
13 mony of defendant's witness, David Fllis? 
4 | A Yes, I have. 
| Q Have you had an opportunity to read the tran- 
16 || script of the testimony of defendant's witness, Dr. Jay 
i Gould? 
18 A Yes, I have. 
19 Q Have you examined exhibits which were introduced 
20 by defendants in connection with those witnesses? 
21 A Yes, I have. 

P ee Q Dr. Schwartzman, had you at the outset of this 
23 case been requested to conduct an investigation with 
2A 


respect to ascertaining position in the relevant market, 


= 
R 


the percentage of the relevant market, and concentration 


745a 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 ? tf ) 


rp 


uo 


~] 


we:mg 16 Schwartzman-direct 826 
within the relevant market of the companies involved in 
this acquisition, how would you have gone about doing it? 

MR. JINKINSON: Your Honor, I object to this 
question as asking for a hypothetical answer -- it is not 
even a hypothetical question. 


THE COURT: I willtake it. 


MR. JINKINSON: I object to this line of testi- 
mony. 
THE COURT: I will permit it. 
Objection overruled. 
A Well, my own preference would have been to make 


a survey, a direct survey of dental dealers, within 
the New Yo. . Metropolitan area, and find out what their 
sales were to dentists and to dental laboratories. 

Would you like me to elaborate on that? 

Q Yes. Would you state why? 

MR.JINKINSON: Your Honor, I object to that answer 
because it is not assuming all of the facts, one of the 
facts being that the plaintiff admitted that any sale by 
anybody to auy dentist is in competition in the New York 
Metropolitan area. 

When he is talking about dental dealers, he is not 
talking about all the factors in the market. 


THE COURT: Overruled. 
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A I would like to consider the alternatives. 

Now, in relation to that I have to point out that 
my first response was based on my own definition of the 
relav market, and I did not accept the government's 
definition of the relevant market. 

The government's definition of the relevant martet 
included mail order houses, and I, after examining the tes- 
timony of dental dealers who appeared here, it was my 
belief that the relevant market should be limited to dental 


dealere because they provide certain services to dentists 


and to dental laboratories that are not also supplied by 


mail order houses, nor are they supplied by manufacturers 
who make direct sales to institutions and other large 
buyers. 

Now, I assume that when you are asking me about 
alternative methods of collecting data, you are asking me 
also to accept the government's definition of the relevant 
market and what technique worid I use then. 

Well, under those conditions I would hs. also 
used a survey technique. I would have Siisicihatads Pied dental 
dealers and mail order houses what their sales were to 
dentists and dental laboratories located in the New York 


Metropolitan area. 


That would have been my preference. 
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The alternative te that would have been to use 
the methods such as the Census of Manufactures Data or, 

Lternatively, tae Census of Business. 
would like to consider in some detail the ob- 

jections to the use of these techniques. 

The Census of Manufactures Data are not constructed 
for the purpose of measuring the size of this particular 


market. They are not constructed for that purpose at all. 


So that in order to try to estimate the size of 
this market, namely, the sales of dental products, to 
dentists and dental laboratories, you would have to go 
through a very extensive chain of inferences, making as- 
sumptions all along the line which are highly unreliable. 

For exampis, there is the problem of the industry 


definition. This is a basic problem. Usually the 


census classifications are not the same, do not corres~ 
pond. to the limits of the market that you happen to be 
interested in. 

In this case, for example, one of the industries 
that has been referred to in the testimony happens to be 
x-ray equipment. 

Tho way the census defines that industry, it in- 
cludes a great variety of items. It doesn't only include 


x-ray equipment for that matter. It includes, and I have 


748a 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 iw 


g 


wermg 19 Schwartzman-direct 
a list here, it includes besides what are ordinarily 
thought of as x-ray equipment, it includes cardiographs, 


electrocardiographs, electroencephalographs, electro- 


medical equipment, electromyelographs, phonocardiographs, 


radium equipment, therapeutic x-ray equipment, and so on. 

So that the census, for its own reasons, has con- 
structed an industry classification that does not corres- 
pond even to what we would consider to be x-ray equip- 
ment that is used by dentists. 

This is a very persistent problem in the use of 
census. data in relation to any market, and therefore I 
haven't used Census of Manufactures Data used to measurec 
market<at some other level, I mean, like the retail level. 

You use Census of Manufactures Data to measure 
the market if you are interested in the manufactures 
market but you don't use it to measure the market at the 
whoesaler or retail level. 

That is one basic objection. 

The second objection is that the estimates that 
you have to make in order to try to have the census cate- 
gory conform to the particular market that you are inter- 
ested in deteriorates as the part of that total market that 
is accounted for by your particular segment becomes smaller. 


So-that in this case if the dental products, the 
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part that might be considered as equipment used by dentists 
is a very small part of the total, then the estimates or 


the assumptions that you have to make become increasingly 


unrealistic, 

Q Dr. Schwartzman -- 

A I just wanted to -- excuse me -- make a few more 
points about the general validity of the Census of Manufac- 
tures Data. 

Another objection is that the types of prodrcts 
have to be comparable at different levels. 

Again, the x-ray equipment that is used by dentists 
is not like the x-ray ecuipment thatis saints be ethan pur- 
poses. For example, one type of x-ray equipment is indus- 
trial x-ray equipment, that is included along with other 
types of x-ray equipment, so that they are not really - 
we are not talking about the same thig. We are adding 
tpapples -- 

THE COURT: You mean they have x-rays to detect 
hijacking at airports? 

THE WITNESS: Yes. That, too. 

And in industrial products x-ray equipment is used 
for some purposes. 

Then the next point has to do with the problem 
of intra-industry shipments. This is a very serious prob- 


lem. 
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The measure that the census makes available is 
called Value of Shipments. 
This includes shipments between manufacturers. 


It also includes-- and I might say this, having regard to 


what the previous witness just said-- the Value of Ship- 


ments includes inter-establishment shipments that are within | 
the same firm. 

You see, the Cansus of Business uses the sales 
figure, they don't use the concept of shipnents. But the 
Census of Manufactures uses the shipments concept. 

So these are shipments between establishments. 

Pinally, again, you run into the problem that 
you don't know where these shipments are going to. They 
are going abroad perhaps, or you have absolutely no idea 
of where they are going, and you don't know what share 


goes into the Metropolitan area, which is the geographic 


limit of the relevant market. 


THE COURT: Doctor, what is this expressian 


you use, Census of Manufactures? Is that your way of 
referring to the Bureau of Census figures? 

THE WITNESS: Well, there are different censuses 
that they conduct. The previous witness was discussing 
the Census of Business, which includes the Census of 


Retail Trade, the Census of Merchant Wholesalers and so on. 
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That is under the Census of Business. 

THE COURT: Yes. 

THE WITNESS: But the Census of Manufactures is 
another census which the Bureau conducts, and that is asc 
manufacturing establishments 

THE COURT: But we don't have any exhibits based 
on the Census of Manufactures, do we? 

MR. SIRIGNANO: Your Honor, we do and I 
believe I can clarify this with my next question. 


THE COURT: All right. 


Q Doctor, I would like you to look at Defendant's 
Exhibit 0. 
A Yes, I have it. 


Q Defendant's Exhibit O is an exhibit which sets 
forth Dr. Gould's estimate of both United States sales and 
sales in Metropolitan New York. 

Have you had an opportunity to study this? 

A I have. 

Q Do you have any opinion as to the validity of 
Dr. Gould's mathod? 

A Yes. I believe that the method is very jnappro- 
priate for the measurement of the size of the relevant 
market in this case. And I will explain the nature of 


my objections. 
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2 
ee I am going through -- 
3 
MR. JINKINSON: Your Honor, I have a standing 
4 
7 objection to thie testimony. 
‘ ! THE COURT: Yes, you have an objection to this 
- whole line of testimony. 
I} 
‘ } I will take it. 
‘ | A Now, I have already explained the problems that 
: | one has in dealing with the type of data that Dr. Gould 
| used, which was the Census of Manufactures Data that I 
. | referred to previously. 
l He used the measure of shipments by manufacturing 
13 | 
zg establishments of products which purportedly were used 
| by dentists and dental laboratories. 
15 
- Basically his estimate consists -- is based on a 
fl sum of theshipments of several product lines, the first 
. one Of which constitutes a very large share of the total, 
namely, x-ray apparatus and tubes, for which he obtained 
19 
an aggregate value of total shipments of 179.8 million 
‘ dollars. 
21 
‘s I have already stated my general objection to 
% ‘ yeins this as a measure of the sales of x-ray equipment 
to dentists and dental laboratories. 
24 tx 
% se But I also want to point out that even aecepting 


this qeneral objection, there are serious detailed objections 
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that can be made to Dr. Gould's specific estimate. 

He used the figure of 179.8 million dollars. 

But he disregarded the information that is provided on 

the table that he used for that purpose, which showed sub- 
sectors, the sales of sub-sectors of that general group, 
which were obviously completely unrelated to dental x-ray 
equipment, 

I list here diathermy equipment, .9 million; 
electrocardiographs, 11 million; other electronic equip- 
ment, the general heading is Medical Diagnostic or 
Therapeutic Electronic Equipment, except x-ray. That is 
the general heading. And under that you have "Other"; 
which amounts to 42 million. 

Now, under x-ray equipment he included indus- 
trial and scientific x-ray equipment, which is obviously 
outside the particular area in which we are interested. 

If I exclide those, if I exclude the appropriate 
ones, I would get, instead of his figure of 179.8 million, 
it would come down to -- it should be 93.6 million. 

Now,when. you work out all of the other adjustments 
that he makes, this represents a reduction, a significant 
reduction in the size of the market. 

There were other items here that were equally 
objectionable. He included, for example, anesthesia 
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apparatus and oxygen tents. 

There is some anesthesia apparatus, I suppose, that 
is used by dentists, but very little compared to the an- 
esthesia apparatus and oxygen” tent that is used every- 
where else, 

Sc that the estimate does seem to be exaggerated, 
even in terms of Mr. Gould's own framework. 

Then in order to arrive at an estimate, he had 
to make some sort of assumption about the distribution 
of the sales at the manufacturer level between dentists 
and others, and he used as his basis 25%, because of the 
total number of medical people including dentists, dentists 
constituted 25%. 

I don't see any basis for that. This is a very 


arbitrary assumption, and it surely wagpossible to do 


better. 


I can't suggest of fhand how to do better, but 


this was a highly arbitrary judgment. 

It is also perhaps the reason that I wouldn't 
use this method at all. But in any case, it does seem 
to be highly arbitrary. 

He went on from there to estimate the share of 
total sales that wert to the New York Metropolitan area. 


This was based on the share of wholesale sales of dental 
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products made by wholesale dealers located in the New 
York Metropolitan area, and that was 17.4%. 
The assumption there is that these wholesalers 


sell as much outside the New York Metropolitan area as -~- 


well, let me phrase it differently. 

The assumption is that the sales of wholesalers 
in New York, as a ratio of the sales of wholesalers in 
the United States as a whole, is the same as the ratio of 
purchc+es by déntists in New York to the total purchases 
by dentists in the country as a whole. 

This may or may not be the case, but I want to 
point out that New York City is a major distribution point 


for the country as a whole, in general, and this probably 


applies to dental products as much as to anything else. 

So that one would expect that the sales of 
whoesalers located in New York City would contain a 
larger proportion of sales outside the area than would 
be typical in the rest of the country. 

So I think that that assumption is highly ques- 
tonable. 

And, finally, as part of that we have to point 
out that this figure would include exports, and New York 
is a major exporting point. 


That would be my objection to Mr. Gould's procedure. 
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Q Are you familiar with Mr. Fllis' estimate of 
purchases in the Metropolitan New York market by dentists 
and dental laboratories amounting to $60 million in 1968? 

A Yes, I am. 

Q Do you have any opinion as to the validity of 
the system he used to arrive at that figure? 

A Well, I would like to discuss that. I have some 
doubts. 

MR. ZINKINSON: Objection. Commenting upon the 
testimony of F:. Ellis. 

THE COURT: I will take it. 

MR. JINKINSON: May I have a standing objection? 

THE COURT: Yes. 

A I read the testimony, and I did not see a de- 
tailed description of the nature of the survey. 

I might say that one basic i ccimemialinis I would 
have to this type of survey being used is that the survey 
itself, the survey of dentists, was not undertaken with 
the view to measuring the market for dental products 
specifically; it was undertaken for some other reason. 


I assume that the reason that this survey is made 


4s to inform dentists concerning their costs of operations, 
their income, and other data in which they may be interested, 
as compared with other dentists, either in the country as 
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a whole or within the area in which they live, which comes 
out in a variety of ways. 

But the survey was not undertaken for the pur- 
pose of measuring the market for dental products. There- 
fore, presumably the care which was exercised in con- 
structing the questions was not such as you might under- 
take if you were interested primarily in measuring the 
market for dental products, especially in a particular 
area, 

So that I would question whether the wording of 
the questionnaire that was distributed was carefully done 
with that in mind. 

I don't know what the questions were. 


I would also question the basis for the esti- 


mates. 'tWere the respondents, the dentists, asked to use 
records or were they asked to make estimates casually? 


My suspicion is that they might be accurate with 


respect to their total expenditures because they need these 
data for income tax purposes but they might not be accu- 
rate for component parts like dental products. 


The other question would have to do with the 


representativeness of the sample of dentists. 


Usually in surveys of this type there is a prob- 
lem of how representative are the respondents, those who 
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actually respond, because there is no legal liability 


on them not to respond, so you have tc depénd on the 
respondents being representative of the rest of the popu- 
lation.. 

You are never sure of that. 

Sometimes an effort is made in surveys of this 
type to go after those who don't respond in order to try 
to get the sample to be as representative as possible. 

Now, I don't know what efforts were made to 
make the sample representative, or whether there is 
any ~~ sometimes certain characteristics of the respond- 
ents are cn-cked against the characteristics of the gen- 
eral population that is being surveyed to find out whether 
there is anything that diffe. ntiates the respondents 


and therefore makes them unrepresentative of the general 


population. 


Now, I don't know whether any of that was done. 


Nor do I know whether the-- well, that about covers 


those points. 
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Again, there was the problem with the regional 
breakdown hore and I think that the regional breakdown 
was based on the same 17 per cent which I commented on before. 

That's about all I would have to say. 

Therefore, I don't think I would trust this 
particular type of estimate very much. 

THE COURT: And your last answers have been 
directed, Noector, to what particular survey? 

TIE WITNESS: This was the survey of dentists 
that Mr. Ellis based his estimate of the size of the market. 

THE COURT: By the American Dental Association? 

THE WITNESS: That's right. 

THE COURT: All right. 

MR. SIRIGNANO:? Your witness. 

TIE COURT: All right, Mr. Jinkinsor. 


MR. JINKINSOW: Can we have a little wcess or else 


recess for lunch? 

TE COURT: 2° 4 right. Do you wat to recess for 
lunch and come back at 2 o'clock? 

MR, JINKINSON: Yes. 

MR, SIRIGNANO: Your Honor, I was just going to 
suggest since this was our last witness it may ke in a very 
short time wa can complete the case. 


MR. JINKINSON: I rather take our lunch break, 
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2 your Honor. I am not asking for two daya like the government 


we 3 THE COURT: All right, let us go to lunch and 


4 come back at 2 o'clock. 


6 {Luncheon recess) 
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AFTERNOON SESSION 


BY MR. JINKINSON: 

Q Dr. Schwartzman, how many dental dealers in 
this area have you interviewed? 

A None. 


Q None before the first time you testified and none 


before you-r testimony here? 

A I have never interviewed a dental dealer. 

Q How many surveys have you compiled or made that 
have been accepted by the courts? 

A None. I have never compilai or made a survey. 

Q In making a survey, in the New York Metropolitan 
area, how would you as ure yourself you are surveying 


every dental dealer in the area? 


A Well, I would consult whatever directories there 

are. There are probably trade association directori2s 
of dealers. I would use the business directory. I would 
find out from dealers that I do come across in one way or 
another who other dental dealers are. 

I would try to compile a list in the first 
place. 

Now, it is true that I might miss some,but I 
wouldn't let. them worry me too much because those that I 
would miss presumably would be small ones, and I am mainly 
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interested in the aggregate sales estimate. So that the 
estimate of the aggregate sales would not be wrong sig- 
nificantly, because of a few small dealers I might miss. 

Q Would you require a complete rostery, as Mr. 
Wikeff testified this morning -- 

A Well, I would try -- 

Q -~- in which he said the Census Bureau obtains, such 
as IRS figures and the employer compensation figures and 
these things, which Mr. Wikeff testified he wanted all 
those things before he would be assured that he would have 
the complete survey- would you require those things? 

A Well, I couldn't require them, but I would try 
to get as complete a list as I possibly could. 

Q Would you want them in making a complete survey? 

A Well, I would like to have them if I could get 
them. I don't know that I could get them. But if I 
could get them, I would like to have them. 

Q Can you tell the Court whatthe total sales of 
dental products fn 1968 were by the dental dealers sur- 
veyed? 

A I didn't get -- 

MR. SIRIGNANO: Objection. The survey evidence 
is in the record. We have exhibits. 


THE COURT: You mean you are asking him what that 
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exhibit shows? 
MR. JINKINSON: I am asking him if he knows what 
it shows. 
THE COURT: I will permit it. 
A I recall that it was around 30, 31 million dollars. | 
Q Are you familiar with the input-output tables 
published by the Department of Commerce? 
A I have seen input and output tables. 


Q Are you familiar with them? That is the ques- 


tion. 
A I can't say that I have looked at them recently. 
Q Are you aware that sales by manufacturers are 


traced to the ultimate consumer in various markets through 
those tables? 

A Yes. 

Q Are you? 


A Yes. 


Q Aren't you aware that using this input-output 
sale data the United States Government had determined 
market estimates in hundreds of markets from the view- 
point of sellers and purchasers? 

A Well, I am aware of that, but can 1 elaborate a 
little bit on that? 

Now, the purpose that that is used for, in 
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general, is for determining the economic effects of important 
economic developments in the economy as a whole. 

Now, for example, yor might want to estimate what 
the effect would be of requiring certain regulations 
governing pollution to be fulfilled. The industries that 
have to undertake the costs of pollution controls will have 
to raise their prices, and this presumably will be passed 
on to other industries through the increases in prices 
of the products, and there will be a chain reaction. 

Now, the advantage of the input-output method, 
the main advantage of the method, is that it permits you 
to trace through the economy what the ultimate effects 
are of certain economic changes that you identify in 
advance. 

Now, there is no particular -- 

MR.JINKINSON: Your Honor, all this is not re- 
sponsive to the question. 

THE COURT: What is the question? 

MR. JINKINSON: I only asked him whether or not 
he was eware that in using thisinput-output information 
or data that the United States Government uses, that it 
determines that market estimates in hundreds of markets 
are made of both sellers and purchasers. 


That is the only question. All I want to know is: 
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if he is aware of that. 

A I have answered that question by saying that I am 
aware of it but I also say- 

Q Fine. 

THE COURT: Doctor, do you think that this explan- 
ation is necessary for me to understand your answer? 

THE WITNESS: Yes, I think so. 

THE COURT: All right, then I am going to permit 
it. 

Go ahead. 

A Now, the main purpose of this is to determine 
such things as empioyment effects of important economic 
changes, where these employment effects might he located, 
what resource requirements will be -- what -- what re- 
source requirements will be, et cetera, a variety of 
economic changes. 

Now, it is not used, to my knowledge, for the 
type of question at issue here. In other words, what is 
the relevant market in this particular case? That technique 
is not used. Because all 4trmeans is that you are using 
Census of Manufactures Data to measure the sales to dentists 
and dental dealers, and that seems to be ridiculous on the 
face of it. 


Q Are you aware, Dr. Schwartzman, that the number 
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of dentists that Mr. Ellis used in making his analysis 
was based upon the ADA, the American Dental Association 
records of dentists actually practicing in the New York 
area and was not based upon an allocation of a national 
figure? 
Were you aware of that in criticizing his survey? 
Just answer that question. 


I amaware that it was based on a survey of den- 


Made by the American Dental Association? 
Made by the American Dental Association. 

Q And wasn't it also an allocation of dentists 
on a national figure? 

A No. I wasavare of that. 

Q Do you have any reason to helieve that Mr. Ellis' 
estimate for the New York area market is too high or too 
low? 

A No, I have no reason to believe that it is either 
too high or too low. 


Q You studied Mr. Ellis’ testimony and his survey. 


Didn't he omit certain buyers from the market, i.e., federal 


dentists, federal institutions, both local and national, 


and state? 


A I will take your word for it. I don't recall now 
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whether he did or not, but I am willing to accept your 
word for it now. 

Q Getting back to Dr. Gould's survey, he stated 
that he omitted, for want of his ability to accurately 
define them, certain products, such as paper cups, cabi- 
nets, trays, and other sundries, for which he did not 
have time to make a complete survey; isn't that right? 

Did you find that corr. ct? 

A Yes,that's right. 

Q Do you admit that they should have been included 
in the survey? 

THE COURT: No, the witness is here to testify. 
He is not admitting or denying. 

I think I can't have a question in that form. 
He is not here to argue, to dispute, to contend. He is 
here to testify. 

MR. JINKINSON: I have no further questions. 

MR. SIRIGNANO: Nothing further. 

THE COURT: Thank you, Doctor. You may be ex- 
cused - 

(Witness excused.) 

MR. SIRIGNANO: Your Honor, we peueibiind the 
defendant to provide certain sales figures, which they 


stated they would have available today, and I understand 


* * * * 
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JAY 4M, GOULD, having been previoudy sworn, was 
recalled and testified as follows: 
REDIRECT EXAMINATION 
BY MR. JINKINS ON: 
Q Dr. Gould, you have testified previously in this 
case, haven't you? 
Yes, I have. 
You were here this morning in court? 
Yes, I was. 
Q Did you hear the testimony that there may be a 
| factor of double accounting which inflates the wholesale 


figures shown in Exhibit A? 


| A Yes. 


Q Do you have a way of measuring the degrees of 
duplication? 


A Yes, 


Q What is it? 

A In comparing the figures reported in the wholesale 
trade, on a national level for 1967, a figure of $315,000,000 
there is a way of determining how good that figure is with 
respect to all the limitations that the census of wholesale 
trade is subject to, limitations which include on the 
one hand errors of non-reporting, for which some duplication 


procedure is necessary, and on the other, degrees of 
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duplications which are also inherent in any figures which 
reprosent a middleman function because the definition of 

a middleman could include a whole series of middlemen trading 
with each other. 

That validation comes from comparing that figure 
with independently derived astimates of the market, as seen 
from both the seller's standpoint, that is, the manufacturing 
seller, or the purchasing standpoint, the dentists and dental 
labs. I tried to show that both of these independent 


estimates gave, for the year 1967, a figure somewhere 


between $450,000,000 and $481,000,000, and when this is 


compared, these figures are compared to the $315,000,000, 

and I thought I heard Mr, Wikoff agree thet such a difference 
could be attributed to the absence in the census figures of 
certain categories he enumerated, such as manufacturer's 
sales agents, representatives and direct sales, but I also 
understood him to say that for that reason there are certain 
difficulties in using the census of wholesale trade and that's 
why I fait it necessary and desirable to contrast that figure 
with these independent estimates. But, there is even a 
further extremely important point involved here, and I think 
it hasn't been brought up yet, and I would like the op- 
portunity, because it is related to the problem of so-called 


duplication. And, that is this: the census estimate for 
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1967 offared as a minimm figure, and possibly subject 


to duplication, $50,000,000 in the New York area in 1967. 


I had an opportunity to examine the plaintiff's statistical 


material for the 61 firms that they surveyed in 1968, and 
I know that on line 2 of that inquiry there was a question 
on their total sales, the same figure that would be subject 
to the same degree of duplication that the census inquiry 
would be subject to, and I had an opportunity to observe 
very quickly that if one added that figure for all 60-odd 
firms that they covered, the total derived would be far, 
far below the $55,000,000 figure. This, I think is the 
chief reason for my feeling that it was necessary to bring 
the other figures into play to isolate the fact that the 
government survey was hopelessly under-estimated because 


if that figure was subject to the same degree of duplication 


as the census figure, it should certainly come in the 
neighborhood of $55,000,000 and it does not. My own impression 
is, it is somewhere in the thirties. 

Q Do you have an opinion of whether or not the 
$315,000,000 figure on Plaintiff's Exhibit 20 reflects 
excessive duplication? 

A I would say no, because the figure is cbviously 
far below the two estimates independently derived of what 


the size of that market should be. The $315,000,000 is so 
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far below §450,000,000 that r would say the degree of 
duplication inherent in that figure is certainly not excessiva. 

Q Dr. Gould, you heard Dr. Schwartzman comment on 
the procedures you used in making your survey. Do you agree 
with his comments? 

A No, I certainly do not. 

Q Why do you not agree with it? 

A Well, Dr. Schwartzman went to great pains to point 
out that in come of the categories I included types of X-ray 
equipment which would not possibly flow to the dental market, 
and I don't take exception to that because I think I indicated 
in presenting these figures that I was only concerned with 


establishing in a common sense way, the gross magnitudes 


involved, and I even recall having made an arithmetical 


mistake in calculating that particular figure which indicates 
I certainly did not offer it as a product of many weeks of we, 
point precision. In fact, I want to say there were many 

items which clearly belong in these markets, such as the 

paper towels and cups and sundry items which if I had time, 

I know, since this is my avocation, this is what I do pro- 
fessionally, if I had had sufficient time, 1 certainly could 
have offered estimates for these missing items. I did not 


feel it was necessary because I was only concerned to establis 


that Mr. Ellis’ national figure, which had been offered to 
773a 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


’ 


Ii 
| 


hph5 Gould~redirect. 


the government in LOBPONSR to their specific request, that 
* 


his figure of $481,000,000 was sufficiently in line with 
even my crude exhibit, that I didn't feel it was necessary 
to take the time to prepare any more elaborate figures. 
But, I must say, in defensa of the input, output procedure 
which is involved here, that Dr. Schwartzman is totally in 
error when he asserts that he does not know what the use 
of the input and output estimates, in antitrust litigation. 
I myself have had an opportunity of using it in the last six 
cases, antitrust cases in which I have testified, precisely 
because there is no other way of establishing the market for 
a product because it brings into play the discipline of 
having two alternative ways of looking at a market. One 
does not dismiss this method by saying it is difficult to 
apply and, therefore, should not be used. On the contrary, 
the difficulty should be a challenge to a statistician, even 
to meet the difficulties in order to provide the best possibl 
estimate for the market. 

MR. JINKINSON: Thank you. You may examine. 

MR. SIRIGNANO: No questions. 

THE COURT: Thank you very muck, Dr. Gould. 

(Witness excused) 

MR. JINKINSON: Your Honor, I would like to call -- 

THE. COURT: You have the housekeeping matter ? 

+ . * 
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SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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UNITED STATES OF AMERICA, 
Plaintiff, 

-Ve- ‘ 

HEALTHCO, INC, (formerly known as 
HEALTHCARE CORPORATION), 
Defendant. 


70 Civ. 1312 


Plaintiff moved on papers during the trial to 


strike the following ten exhibits of defendant Healthco: 

B, C, De Je Ke Ry Us Vv, W and X. Exhibits R, U, V, W and 
were referrer to in the transcript as plaintiffs exhibits 53, 
51, 52, 54, and 55 for identification until offered by the 
defendant (SM 878-79, 884). Plaintiff also seeks in its 
motion papers to strike the testimony of defendant's 
statistician, David Ellis, relating to the ten exhibits. 


The motion is based upon the contention that the 


proffered exhibits and the related testimony are based on surv®y 


hearsay evidence for which no proper foundation has been 
established. 


The following is a brief description of each of the 
exhibits. 


Exhibit R is entited "Health Manpower Sourcebook", 
compiled by the United States Department of Health, Education 
and Welfare, for the year 1968. Table 66 on page 81 contains 
an analysis by states of the number of active dentists. The 
objection to this exhibit was withdrawn by plaintiff (SM 878). 


Exhibit U is entitled “The 1968 Survey of Dental 
Practice" and is published by the American Dental Association. 
The survey was conducted in 1968 and was designed to measure 
the average income and expenses of dentists in the various 
localities in which they practice. The questionnaire used in 
the survey is set forth on pages 4-7 of Exhibit U. Expenses of 
dentists (those not employed for @ salary) are set forth on 
pages 16-18 of the same exhibit. 


Exhibit V is enticled “pistriftion of Dentists in JA.) 


the United States" and was published by the American Dental 
Association in 1969; it covers dentists practicing in 1968. It 
con’ ains an analysis by states and counties of the number 

of auntists. The statistics relevant to the Metropolitan New 
York area are contained on pages 37 and 39 of this exhibit. 


Exhibit W is entit. A "The 1971 Survey of Dent - 
Practice" and was published by the American Dental Association. 
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It is a more recent edition of the report offered as Exhibit 
u. Methodology of the survey used in compiling the report is 
sean on pages 3-8 of Exhibit W. 


Exhibit X is entitled "Operations Analysis of the 
United States Dental Laboratory Industry, 1968" nd was 
published by the National Association of Certified Dental 
Laboratories. It is an analysis of the income and expenses 
of dental laboratories based on a survey conducted by the 
Association. 


the other exhibits now in question were based on 
Exhibits R, U, V, W; and X. 


Exhibit B is a chart designed to compare the purci 
of dental products by Metropolitan New York area “ultimate 
consumers" (here dentists and dental laboratories), a5 tak 
by Mr. Ellis from the data of Exhibits R, U, V. and W, witil 
sales figures taken from the plaintiff's survey and charts 
(Exhibits 31-43). Exhibit B also uses as a basis for 
comparison the figures of sales of dental products taken from 
Census bureau data, previously in evidence as plaintiff's 
Exhibit 20 and defendant's Exhibit A. (Exhibit 20 shows that, 
for the year 1967, 655 dental establishments sold $314,000,000 
in dental supplies nationwide (SM 460); Exhibit A shows that 
there were I18 dental establishments in the Metropolitan 
New York area selling $55,000,000 in products (SM 462). 


Exhibit C is a chart used to contrast Mr. Ellis' 
estimation of purchases by ultimate consumers (here dental 
laboratories and dentists) in the Metropolitan New York area 
with the government tabulation of sales by dealers in the 
market (Exhibits 31-43). Exhibit C covers the years 1968, 1969 
and 1970. it is designed to show that the plaintfff's survey 
has understated the relevant market for dental products (SM 417). 


Exhibit D is a chart which compares the purchases of 
dental products as reflected in Exhibit B with the sales by 
Healthco for the years 1968-72. The purchase market, as 
projected by Mr. Ellis, increases at a faster growth rate than 
-ho actual sales by Healthco during this period (SM 484-485). 


Exhibit J compares dental purchases by dentists and 
laboratories with sales by dealers from 1961-72. The purchase 
data were based on the American Dental Association survey for 
1961, 1964, 1967 (Exhibit U) and 1970 (Exhibit X)- Dealers' 
sales were based™ the analysis of the American Dental Trade 
Association for the years in question (SM 473, 475). Mr. 

Ellis has served as Director of Statistics for the latter trade 
association since 1957 (SM 391). 
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Exhibit K is a graph which reflects an accurate summar 
of Exhibit J, comparing the growth cate of purchases of dental 
products with the growth rate of dealers' Sales. It is 
entirely dependent for its admissibility on Exhib?t 3 (SM 574). 


Healthco offe, the foundation for Exhibits U - xX 
in the following manner. It gave access to the plaintiff to the 
existing underlying data (survey responses) for these exhibits 
(SM 869). Plaintiff conceded that there was sufficient time 
to examine the data (SM 880). With Yvespect to Exnibit xX; Lt 
was reported that the underlying data was destroyed in the 
regular course of business (See Exhibit S, an affidavit of the 
Director of the National Assnciation of Certified Dental 
Laboratories). It is conceded by Healthco that Mr. Ellis has 
played no role in the collection of the data which supports 
these exhibits (SM 602). It is also clear that defendant hos 


not called any person who compiled the data making up the profiexs 


exhibits (U, V, W and X). 


Y 


Healthco seeks to justify the admission of these exhibits 
on two theories. First, it is contended that a proper foundation 


exists for the admissibility of Exhibits U, V, W, and X and, 
therefore, that the charts and testimony based on these exhibits 
are likewise admissible. The second theory is based upon Mr. 
Ellis' qualifications as an expert statistician with experience 
in the analysis of the dental products industry. It is argued 
in this regard that Mr. Ellis is qualified to express an expert 
opinion on the size of the dental product market and the trends 
in the denta) »roducts industry regardless of the evidentiary 
validity of the underlying data. 


The theories of the admissibility of these exhibits 
and testimony present the issue of what foundation must be 
established by the proponent before survey evidence of a hearsay 
nature can be considered admissible. 


In the present motion it is clear that if a proper 
foundation exists for the admission of the surveys reported 
in the booklets, Exhibits U, V, W and X, then the charts 
constructed by Mr. Ellis, along with his statistical analysis, 
can be properly admitted. 


The admission of survey evidence is dependent on 
the necessity of the data represented by the survey and on 
the circumstantial trustworthiness of the data. See 5 Wigmore, 
Evidence §§ 1420-1422 (3d ed. 1940). The latter requisite 
is most often met by a showing that the underlying data of the 
survey was offered to the opposing side with time for study, and 
that the persons who designed and Supervised the surveyjwere 
available for cross examination in order to expose weatQncsses 
in the methodoloyy of the survey. See 1 Pt. 2 Moore's Federal 
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Practice, Pt. 1 4 2.712 (2d ed. 1973), E. G. Barksdale, "The 
Use of Survey Research Findings as Legal Evidence" (1957), 
pp. 120-121 


Mr. Ellis contended that only an analysis of the 
dental market from the point of view of purciiases by ultimate 
consumers Within the Metropolitan New York area could 
accura’@cly portray the size o£ the dental product market at 
issue (SM 410). He believed that this analysis would show 
that the plaintiff's survey of dental dealers significantly 
understated the market for the products (SM 424). Therefore, 
to support this contention it was necessary to measure the 
dent. \ market from the point of view of the purchasers, The 
surv publications concerning the income and expenses of 
denti:cs and dental laboratories provided the only ready b 
for the Ellis analysis. The use of these publications involv 
a significant saving of time and effort for the defendant 
the Court. 


‘tow a =e oe 


A 


However, the second requisite of survey evidence, the 
circumstantial trustworthiness of the survey data, is on 
less solid ground. While the underlying data for Exhibits U, V, 
and W were presented to the plaintiff (SM 869) and while it was 
conceded by plaintiff that there was adequate time to study the 
responses (SM 880), there was lacking the testimony of any 
person who took a direct part in the supervision of the surveys. 
Such testimony is important to assess the methodology of the 
survey, a factor vital to its trustworthiness. Zipvo fantasti ed 
Company v. Rogers Imports, Inc, 216 F.Supp. 670. 684 (S.D.N. 1963) 
Barksdale, above, page lol. 


The failure of the defendant to call persons involved 
in the surveys was a significant omission but it need not be 
fatal. The threshold requirement of trustworthiness may 
derive from sources other than the testimony of such persons, 


Wigmore, in his treatise on Evidence, 5 Wigmore , above, 
§§ 1702, 1704, 1706, discusses the admission into evidenc™ e of 
reports, lists and register@§/ used in business and trade Without 
the need for testimony of the individuals who prepared these 
reports. He states that a circumstantial probability of 
trustworthiness may be found in the fact that such reports are 
prepared on a regular basis for use in commercial businesses. 
5 Wigmore, above, § 1702. The accuracy of such reports is 
assured because the maker knows that its acceptance in the 
profession and, therefore it’s S value, are dependent on its 
correctness. 


While the business reports exception to the hearsay rule 
referred to by Wigmore docs not specifically include surveys, 
and reports of surveys, it would seem to be capable of expansion 


Sete! 


to cover such reports, if they have been prepared by a 
disinterested persons for business rather than for litigation 
purposes. See 5 Wiqmore, above § 1708; Dession “Trial of 

Economic and Technological Issue of Fact, II, 58 Yale Leds. 1242; 
1269-70 


The surveys and reports in question (Exhibits U, V, W, 
X) were prepared on a regular basis by statisticians of the : 
American Dental Association and of the National Association : 
of Certified Dental Laboratories, prior to and unrelated to 
this, or any other lawsuit. They were desiqned to be used 
by members of the dental industry for vamous economic 
and business decisions; a motive for accuracy was thus present. ’ 
In fact, Exhibit R (Nealth Manpower Source Book published by 
linw) states that much of the data used in analysis of the ccuntal 
profession came from statistics supplied by the American Dental! 
Association (Exhibit R. pp. 71-86). Furthermore, there is tie 
testimony of Mr. Ellis stating that he frequently relies on 
the data of the American Dental Association surveys and reports 
in his work for the American Dental Trade Association 
(SM 402, 410-12). 


It is concluded that a sufficient foundation has been 
established by the plaintiff's examination of the underlying | 
survey data, the fact the surveys were regularly prepared for 
use in the dental trade, rather than for litiga:ion, and the 
testimony that these reports are relief on by individuals of 
this particular industry. While personal’ testimony on the 
construction of the survey is lacking, it is believed that 
this factor can be properly assessed in analysing the credibility 
of the opinion of Mr. Ellis as to the size of the relevant line 
of commerce. 


A special word should be said with respect to Exhbibit XZ, 
the survey of dental labs. The underlying data were destroyed 
in the regular course of business, no testimony of anyone 
personally connected with the survey was introduced, and the 
report itself states that of 120 responses returned by dental 
laboratory owners only 75 were in usable condition. While 
Exhibit X will be admitted in evidence with great reservation, 
its credibility may be suspect. 


The admissibility of Mr. Ellis' testimony finds added 
support in his role as an expert witness. 


It is undisputed that David Ellis qualifies as an expert 
statistician through his 20 years of work in government and 
private industry (SM 391-392). As Director of Statistics of 
the American Dental Trade Association he is involved in the 
preparation of reports concerning the statistical aspects of 
the dental product industry. He is qualified to express his 
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opinion as to thesize of the Metropolitan New York market for 


dental products, 


Mr, Ellis, as an expert witness in this area, may 
use the identifiable reports of third persons to support his 
opinion. See McCormick Evidence § 15, at p. 36(2da ed. 1972); 
5 Wigmore, above, 665b; Moore's, Proposed Rules of Evidence, 
above, § 703. . 


In summary while it is clearly preferable that 
persons with knowledge of the Survey should be available for 
cross examination, the exhibits and testimony. resting on the 
SurveyS will be admitted into evidence. 


The Court expresses no opinion with respect tr the 
weight of the whibit evidence. Tt may be noted that th 
failure of defendant to call persons directly connected wit} 
the writing of these reports (Exhibits U-X) may be a factor 
in assessing the value of the opinion of Mr. Ellis as to the 
extent of the line of commerce in the Metropolitan New York 
market, 


The motion of plaintiff to strike is denied. 


SO ORDERED. 


Dated: December 18, 1973 / 


INZE « WYATT 
Unit States District” Judge 
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UsITLo STATES OF AHERICA, 
Flaintiff£, 

-V- 

HEALTHOCO, Tic. formerly known a2 
HEALTHCARE CORPORATION), 

pe fondant. 


Te. Cive 3312 


Ourine the trial of this action, »laintiff offure 
in evidence cxidbits 26, 245, and 30 throujn 45. Yacse were 
recelved over objection cy defendant aua a wotion to striac 
was deeued made, on weaich motion decision was reserved (.°. 302: 
ot references ara to pages of the stenograp:ic sinutex), 
Memoranda have bean submitted wy the varties and 
have been consicersd. It appears that defendant as act 
wOVinty @4 to exhinits 26, 28 aad 30. Tuy retion is aucuressad 
to bxnibits 31, 31(a) and 32 tnrough 45. inis is the cecision 
of that isotion. 


Tne action was coOumenced on April 2, 1979. At that 
time Gefencgant was nased Yaealtacare Corsoration . eed 
‘Sugust ly7l, tne nawe was chanced to Healtnco, Inc.- defencant 
“ill generally be called *“tiealthco- 


The complaint avers that Healtico, waile eagaced in 
tae sale of dental products in the Matrovolitaa New York area, 
ade certain corporate acyuisitions in violation of Section 7 
of the Clayton Act (15 U.é.c. § 2S). 


the complaint avers (para 6) that dental products 
consist of dental equipment, dental sundries. artificial 
teata and precious metala used in dantal work. 


Hetropolitan New York i» defined vy tne compiaint as 
anended in the pretrial Order to include tie City of sie~ York, 
toc Counties of Westciester, tockland, xasuau anu Suftolk in 
tag State of wew York, and ths Counties of sargen, ussex, 
Hudson, assaic, Union, Horris, Somarset and Middlesex in 
tie State of New Jersay. 


Dental prouucts are sold vy Nealtihco and its convetitors 
to dentists, dental laboratories, dental sciools, Aossitals 
and jovernment agencies (collectively referrea to as ultimate 
consumers), 


Specifically, the complaint avers (paras 12-17) 
tnat the following acquisitions within the Metropolitan wiew 
York area ay aAave lessened competition in the dental croduct 
market: 


Healtnee's acjuigition of asuwhatantially all the assets 
of Ganeral vental Guoply Co. Inc. on May #, 1953, 


iiealthnco's acaguisition of auvstantially all tie 
assets of ii. A. Socuter Dental ixguipment and Suyply Co. 
Inc. On June 290, 13563: 


Healtiuco's acyuisition of suystantially all of the 
assets of iisvard-iietro Dental company, Inc. on icov2acner 
1363; and 


Jealtico's acyuisition of substantially all of 
assets of weirard Lentral supply Coinpeany, Inc. oa 
Jovermer 15, 136%. 


Shortly after the filing of the complaint, vlaintitt 
requested or. Ritcain, a government economist, to conuuct a 
survey of tic sellers of cental products within tae c-etrocolitan 
w@ew YOrKk area. (S45 272) 


dhe main purpose of tne qovernfent survers was to 
measure the marxect of sellers of dental products within the 
Metropolitan tew fork araa, ‘Une bales by tacse sellers to 
uitivats conyouers La tus (Petropolitan iiew York arva w 
alleged to se the ling of commerce affected uy 
acguisitions. 


Exhibit 26 is a survey fora sent to dantal avalers 
to elicit tiie following information; 


@ percentage breakéown of each dealers total saics 
into dental equipment, dental sunuries, artificial teeth, 
precious metals and services relating to dental e@seipuent 
(Questioa Cna); 


total sales of each product anc sarvice for the y2ars 
19868, 1¥63, and 1970 (.uestion two): 


the breakdown of total sales to each group of ultiiate 
consumers for years 1968, 196%, 1979 (Luestion rfiree)- 


total company sales ag clasaified by counties of 
the Hatropolitan sw Yorw area for ths years lsd, 196), 
and 1970 (Question Four); and 


total company sales to geograpnic areas cutsice cf tie 
Metropolitan iiew York area for the years 1965, 1509, and 
1970 (cuestion Five). 


Exhibit 28 is a questionnaire survey form sent to 
mail order houses in order to measure their sales of deatal 
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products to vitimate consusers within the ietropolitaa saw 
York area (SM 286). It diffares <ismificantly from ixhitit 26 
in that nso product or geoyrupaic breakdown if souyhat (vo! 227). 


Lxhibit 3¢ is a copy of a survey forn used oy 
plaintiff to elicit a percentage breakdown cf sales in the 
Metropolitan sew york area (years 136s, lse5, 1973) vy 
wanufacturers to dental cualurs and whelesaters, and direct 
sales by Sucu manufacturers to ultimats consumers (specifically 
yuestion Shree in tia survey). 


AB’ part of Exhinit 36, the dollar volume for the 
years 1963, 14965, ant 1¢7U of sales to each vroup ef oltinate 
CONSULCLG was sounrht in order to estimate the sara of tre 
uental sroduct market represented by sucha direct sales 
(guestion Four, £31 268). 


Exnioit 34 is a compilation of tae origina 


l regoonses 
to the voverrngat survey form nailed to Gental uedlers ans 
mail order Aousas wealievec to commrise the cGeatal procuct 
rarket witiln the otropolitaa saw York area (54 292). ais 


exndcit 31 rests upon tre two survey forms introcucea in 
avidence as exadLits 26 and 28, 


Exhibit 31(a) is a survey response offered as part 
of uxhinit 353i. 

ixhinpits 32 through 43 are taiulations and ciiarts 
based on the responses conpiled in wxhisit 31 anc, of coursa, 


Stand or fall uspendingy on tne adaiasivoility of i:widioit 31. 


Tae results of the survey aS shown in Exhibit 31. 
aliona wits tue tapulations Layed uvoi: it, are cffered to 
snow tne dimensions of the relevant line of commerce anc 
that tne acjuisitions sy iwaltiuce may Substantially lesson 
competition within tie dental products industry ci the 
Metropolitan ‘ew York area, 


Bxhibit 44 is a compilation of tue original rasponses 
to the 3gurvey form, Exhibit 30, mailece to sanutacturars aeiling 
Gental products to ultimate consumers witnin tie Uetropolitan 
dew York area. 


Exhinit @€5 is a chart based on the resce wes 
compiled in txnipit 44 and, of course, stancs or ills 
Ggpending on tne admissinility of exnidit 44. 


The surveys reflected in Exnibit2 31 anc 44 wera 
based upon the responses trom $6 dental ceslers, 6 .tail orcer 
housaa, and 23 manufacturers Sellin; dental products ia the 
“etropolitan iiew York area to ultinate cenaurers. They 
purport to teasure the entire warket,. 


i hi 
783a 


y 


‘ne namas of tie companies surveyed wera compiled 
from various trade association manuals (54 276), answors to 
interroyatorics 6upplied by plaintiff (s4 275, &4, 69, 49) 
ana interviews with cental dealers gelling witain tte 
Metropolitan tiew York area (S44 277). 


Wnile defendant onjfects to exhinits 31, 3i(a) and 
32 through 45, tne onjection is really to tie surveys, 
txhipits 31 and 44, 


vefendant, in support of 1t3 objections, relies on 
tne tesatiuony of David illis, a statistician of trie American 
Dental Trade Association, “Mr. 


the line of comrerce could not ve fully defined oy surveyiian 
only the companies questioned. 


Defendant makes the following ovjections to ixhaivits 
31 and 44; 


(a) tne surveys (and the charts based cn thei) do 
not Support the piaintiff£'s contentions; 


(b) the gurveys do not proves anytiiny because the 
eellers surveyed cid not cover the entire dental product 
mMACKOt; 


(c) tho validity of tie surveyn was cestroyed iy 
testimony of vr. walter Schwartzman, an economist 
testifying for plaintiff; and 


(a) the surveys were inadmissiovle hearsay. 


The firat three objections turn upon a central issue 
in this action, namely, tre dufinition cf the line of coumerce 
affected by tiie acquisitions in yuestion. Although it would 
seem that tiase objections arw relevant only to tne weisnt to 
pa attaciiad to the surveys, a few comments may not ve 
inappropriate. 


vefendant's witness, Davie Ellis, teatifieu that an 
incomplete ‘universe of sellers was surveyed and tiat, therefore, 
the results grossly understated the market for dental products; 
tiis understatement msuited frox the erroneous exclusion of 
sellers of dental products from tiie surveyed “universe (si 423, 
424, see also SM 329-334). 


It is argued that, without a complete survey of the 
“universe”, the valicity of the entire survay is destroyed, 
(‘universe* or “population” may be defined as the total sroup 
of elenents whose characteristics are to bo studieu; see «.G, 


Barksdale, ‘Thea Use of Survay esearch Findinys aa Logal 
rvidence (1957), page 20). 


without passing on the merits of thia argusent, 
dt is clear that suon uncercoveraye by a survey will aot 
render the exnivits inainissivle. ine guestion of undercoveraca 
Of A UllVerse was consicercd ia Uaited States v. ational iiomes 
Cerporation, 1596 F.suppe. 370, 372 (.0. nd. Tgely.” It Waa 
states (at p. 372): 


"Ihe vostponerent of the Court's decision of tus 
coverage juestion, however, dessa not render the survey 
inadaissiitlse in ite entirety. In otser words, if 
@MuUSsWeKS Outainad in tue survey are sufticioentiy trust: 
wortny anc accurate to be acnissille, trey shoulu Lie 
Aliowad to coma Luto svidence. iatters relatiag to tic 
Covurtage of the survey woulc yo to its prosative value. 


vonseguently, while the gurveys of plaintiff uay not lave 
properly covered the entire dental vroduct sarket. tnis would 
het roajuire tuo exclusion of the surveys so lon; a3 there 15 a 
proper foundation. Furtaernore, since tne companies surveyud 
were Clearly involvea in tue Hetropolitan ew York market and 
tne data collected were relevant to tiw affocted line of 
commerca, there is no grounc for saying that the surveys covered 
an inproper or irrelevant universe and on that account should 

ve exclucud. 


Similarly, tne exnibits are not inaumissible cecause 
of testimony oy or. Schwartzman tiat the survey ovarceverad 
ti: marxet. or. Schwartznan, testifying for plaintif(€, stated 
tnat he would lirit tho universe to is studied to cental 
dealers. excluding mali order houses, includec in the Uxiuhoit 
31 survey (SM 375, 327). This auain relates to a central 
issue in the cage, aamely, whether dental Usalers are in a 
separate line of commerce. “#nis dasue need not pe considered 
at this stage uecause it is not reicvanat to the admissicility 
of the ixadoit 31 survey. In fact, any inconsistency Letween 
the coverage of the survey and vr. Sehvartznan's testirony 
43 in the defendant's favor, since tie scone of the survey 
was broader than that guqgestad vy tae testimeny. Moreover, 
the rationale of united States v. “ational jones, avove, is aa 
@pplicable to errors in overcoverage Sf the universe ag to 
errors in undercoveraye. 


The Lasic leyal issue da considering the aduissivility 
ef survey evidence is tia t@arsay nature of the responses to the 
Survey. sowever, given tiv complex and lengtiy nature of the 
economic avidance involved in an ant’*rust action, there is a 
Clear trend to admit properly coagtractud survey exiuicits 
despite the hearsay character of such evidence. United States 
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v. Colunwia Pictures Corporations, 23 FP.#.0. 497, 499 (S.D...Y¥, 
19€0); vussion, ‘Yrial of economic and Yechnological issues of 
Fact’, 56 Yale LJ. 1019, 1042 (1949) fais trend can ve 
sccepted uore readily in an action tried witnout a jury. Sac 


5 noore's Pederal Practica ¢ 43.u2 [3] (2d ec., 1971) 


dowever, in order to justify the adzission of such 
survey evidence, it must be shown tnat the proffered exiioita 
meet tie traditional vasis for a relaxation of tae daaarsay 
rule, sew 5 Wigwore, ividence 95 1429-1422 (3d ec. 1949) and 
certain reguiraments oeculisr te survey evidence, Lt. 2 
Soore's Sederal Practica, Ft. 92.712 (2G 2. 1975); Barksdale, 
avove, at L2G-21 


Tne basic requirements for tne adaission of survey 
exhisits are (a) tie necusvity of tue avicance seing introcaces 
in tais form and (5) a significant guarantee of trustwortiiness 
of data collected. 5 wigmrore, anove, 45 idZl, 1422; Glove 
tianufacturing Company v. Hogers Import Inc., 210 F.supp. 0790, 
a3 (S.5.8.¥. 1963) © ie a cea 


Exhivitse 31 and 44 involve the cozpzilation of over 
130 responses to the survey questionnaires, the use at trial 
of these exni dts constituted an cfficient retaod of conveyias 
preof of the relativaly complex econosic issucsa involved. ana 
undoustedly shortené4trae trial. If tne officers of tine 
surveyed companies «ers required toe testify as to tae financial 


recoras and otiier sources uaed for their responses to tus Surveys, 
then tne trial would aave Sean significantly lenger. w#aile 

it would have been possible to have all tauis testimony, suca 

a matnod fs not practical; such cumbersome proof should se 
avoided where the trial is wituout a jury anc whore there ara 
significant statistical isauss. 1 Pt. < Hoore's, avove, tt. 

I$ 2.712, at page ¥7 


The aecond major teat which must be met befora 
aGnitting survay evidence is that the rexsponsss nave a 
circumstantial guarantee of truatwortiiness. 3 Wigmore, above, 
3 1422. 


The trustworthiness of sucn evidence is asuured If 
tnere is proper preyaration of the survey. Tiis 18 moet vy 
testimony of the expert statisticians who supervised tne survey, 
prepared the questionnaires used, cormpilac tie data, anu nace 
suca cata availacle to tiv opposing side. 1 »%t. & 4oore'’s, 
above, § 2.712, 4 2.713 (paces 98, 99); Saxrksdale, above, at 
115. <A further showing siould be made tnat tae prover universe 
was Bburveyed, that a representative sanple was selected, and 
that there was no dias in the questions. ae ceisel, ‘isie 
Unigueness of survey cvidence”, 45 Cornell L.u. 342 (1960) 


-6- 


The necassary showing was made here by tha testinony 
of Or, Uyman aitchin. Dr. kitcnin, the senior ecoronist in 
tie Antitrust Civision, was euinently yualified to conduct 
market surveys of this nature (SM 272). se testifiud taat nea 
played a major role in the construction of all the questionnaires 
used in tno survey (54 283, 245-296, 287). Tuese questionnaires 
contained ecxurass definitions of the procucts involved and tue 
yeoygrapuic area covered by the survay (.xnhibit 25, Sit 273). 


Dr. itcain further testified that when tis responses 
were recéived, he supervised the preparation of the caarts 
vased On these resvonses., Or. Wtehin stated tiat nec wid 
respor svlg for the accuracy of tne data which went into 
emadbits 31 tnrough 45 (Ss: 292-259). 


tae underlying data (including the actual resovuses) 
were ace availa:la to dafendant before and uwuring trial (%: jdv- 
837). Furthermore, unliks surveys where the Fes jOnses were 
confidential, de@ndant had an opportunity to exumine tac officers 
of tus companies who prepared tae survey responses and could 
tius determine if tie responses wore correct. In tnaie connection, 
Cefendait wag su0wn Ouly one major differaace vetwaen the cata 
fa the survey response and tue floures testifica to oy an 
officer of tiw respondiny company (o¢ 046). 


tne proffered surveys are also vasSically free fron 
tae proplems of isproper Bsanpling, improper universe aad pias 
in the conduct of the survey. ( Sample’ is cafined as a 
suivdivision of the nopulation or wniverso whicn is used as 
the basis for tne survey: £arkddale, above, paye 21) 


inere is no question of inadequacy of sample in these 
surveys bocause they purport to include resvceases Fron all 
nenbers of tie universe. Since a rancom B8arole method was 
act used, no Caaim can oe maie of bias in tne selection of 
the sanple to be studied. Ses National ucxe, asove cited, 
196 F.Supp. 370, 372. Yurthermoré, the lafcer tua nwaser of 
elements of the universe covered by tay 6urvey, the mora likely 
it te that tha measurement of tie given uaiverse will de 
accurate. sarkxsdale, above, payo gu. In ixnivits 31 and 44, 
tie alleyed universs coincides with tae survey responses 
collecteu, thus eliminating the need for any statistical nra- 
jection onto the missing elements of the universu. 


The universe to be surveyed was proper aa all of 
the comanies studied were activa in the dental market within 
the Metropolitan New York area, and were part of tae Lines of 
commerce arguadly affected by the defendant's acquisitions. 


Finally, any bias inherent in the surveys was 
limitec, ‘The mere fact that the survey project was iaitiated 
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by the yoverninen. after tho litigation bec.n is not of itsalf 
significant. see ational iiomes, avove, 196 P.sunv. 370, 372 
The data aousht to ve olic{ted by the surveys were of ai 
objectively verifiable quality rather than questions whica 
would call for subjective responses. 


With respect to tina uata accumulated by the surveys, 
the defendant's witasss, SavidALllis, finus vias inneran 
in the use of estimates (of 454). illowever, the use of estimates 
in certain parts of tne stirvey was explained by Ur. ritchin, 
who testified tuat estimates were encourayed in araas where it 
would not be fexnsitle for an exact caetermination co ve made 
(S41 3045). Wolile this factor may affect tne weidht to ve 
yiven to such figuras, its here use snoulue not render the 
survey inadmissible. 


PlaintiZzf ne et its burden te show that the surveys 
were conducted in a nanner adesuata to justify tucir adeissioa 
dito evicence. tne weient to se given to tue survevs anc their 
related exnibits is a separate issue to which tue parties may 
adaress tacnsivlves in arguwnt. 


The motion to strike of defendant is denied. 


16) ORDERED . 


sated. DEC: © {973 


INZEN GB. WYaih 
United states vistrict Judge 
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EARL A. JINKIGON, Est 
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173) Eennsyivania Avenue 

Washinuton, 9. &. 23396 

Attorasys tor vetencaat 
LWY¥ava, District Judge, 

This is the decision after trial to the Court witnout 
a jury of this civil antitrust action. 

Tne United States coswienced the action on April 2, 
1979, cnarging a violatioa of Section 7 of the Clayton Anti- 


Trust Act (15 U.S.C. § 18; the Act). At trat time, the name 


of defenuant was “iicdlthcare Corporation’. About Aujust 1971, 
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the name was chanced to "Healthco, Inc."; datendant will be 
referred to as “iiealthco”. 

The complaint charges that Healthco, whilo engaged as 
a dental dealer in the sale of dental products in “Metronolitan 
New York”, acqyuired suostantially all of the assets of four 
other Gental dealers and that this was in violation of Section 7 
of the Act. what section forbids a corporation to acjuire 
“any part of the assets of another corporation .. . where in 
any line of commerce in any section of the country, tne effect 
of such acquisition may be substantially to lessen competition, 
or to tend to create a monopoly”. 

Specifically, tie complaint avers (paras 20-24) 
that the effect of tiie following acquisitions by Healtiico tiay 
be substantially to lessen competition or tend to create a 
monopoly in tae dental products market: 


(1) General Dental supply Co. Inc. (General) on 
May 93, 1369: 


(2) M. A. Sechter Dental Equipment and Sunoly Co. 
Inc. (Sechter) on June 20, 1969; 


(3) Hebard-Mevro Dental Company, Inc. (Mebard-..etro) 
on November i5- 1969; ana 


(4) Hebard Dental Susply Company, Inc. (ievard 
Dental) on November 15, i969. 


The governuenat asks that eaca of these acjuisitions 
be declared in violation of the Act and tnat Hiealtiaco Le 
reguirea to divest itself of each of them. It is concluced 
that because of their olfect in tue. suomarket of cental 
eguipment, the four acquisitions were in violation of tne act. 
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On April 20, 1970, plaintiff sought a preliminary 
‘Ainjunction under Section 15 of the Act (15 U.S.C. § 25) and 
Fed. RK. Civ. P. 65(a): 

(a) requiring that during the pendency of this 
action the challunged + “nisitions be msintained separate 
and independent from ‘":..."hco and from eath other; 

(b) end uuins uealthco from taking any other action 
during the pe lancy ¢. tnie litigation, that would impair its 
ability te coi»), «4 an order of divestiture in whole or 
an pare * vest in such companies; and 

(c) e:..0lning Kealthco during the pencency of this 
litigation from acquiring the stock or assets of any dental 
dealer in Hetropolitan New York. 

On July 16, 1979, an order agree’ to by the parties 
allowed the motion for a preliniaary injunction to be witacdcayn 
but granted ia substance the preliminary relief sougit. 

On May 3, 1971, tealthco moved for an order permitting 
it "to merge into itself, its sussidiary dental supply 
corporations in the jew York ifetropolitan area wnich are 
referred to in this action". 

fae motion was granted by order of May 25, 1971. 
the i... tgers were to be without prejudice to the application 
of any final order of divestiture in this action. 

Proposed findings of fact and conclusions of law, 
along with post-trial oriefs, have peen submitted by the 


'Qllow are the findings of fact and conclusions 


partics, 
. g ) 
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ee rer 
: | of law of this Court. | 
i. 
Dental products consist of four categories of 
products: (1) dental equipment (equipment), (2) dental 
| 
| 


Sundries (sundries), (3) artificial teeta, and (4) dental 


precious metals. Only the first two cateyories, equipment 


jana Sundries, are nere involvad. 


Dental products are a recocnized class of products 
or line of commerce within the dental industry. 

Equipment consists of durable dental products used 
by dentists. <cxanples of equipnent are dental ciuairs, deatal 
units, X-ray machines, sterilizers, lights, cabinets, and 

darkroon esuipment. 

Squipmeat is a recognized submarket of the dental 
products narket or line of commerce. 

Suncrtes consist for the most part of non-duranla 
consuuable products such as materials for fillings, anesthstics, 
impression materials, waxes, cements, dental chemicals, non- 
precious metals and dental burrs. Sundries are also considerea 
to incluue sone durable products, for example, sinali inscruscats 
of uncer $100 in value. There are upwards of 20,000 different 
items which are classified as sundries within the dental products 
industry. 

Dental sundries is a recognized suowarket of the 
dentu. ; roducts market or line of commerce. 


aihin 


2. 
Dental products are distributed and sold almost 


entirely by companies classified by the United States 


Department of Commerce as “merchant wholesalers ~ dental 
supplies” or “rerchant wholesalers - professional eguip.ient 
and supplies". These “merchant wholesalers” have been 

| referred to ay the parties as “Cantal dealers” and this tern 
is used herein. 

Dental dealers sell cental products to dcrtists, 
dental laboratories, institutions (including hospitals and 
dental schools), and governient agoncies (collectively, 
sometimes called hereafter “Cantal customers"). 

Ynoere are two principal typas of dental cealers 


full line dealers and non-full line dealers. 


> 


A full line cealer sells equipient, sweries, 
precio wtals and ertificial teeth. A full line cealor 
arranye for tae installation and servicing of equipment sola. 
Yhe full line deaiar solls all the dental items needed Ly 


dentists or dental lavoratorics. 


ion-full line dealers are genorally dcalers wno do 
BF t not sell equipment and do not install or furnisna services for 
equiprnent. These dealers concentrate on the sale of a Lroad 

» 


line of sundries. 

between a full line dealer and a non-full line cealer 
as described, there are various dealers wno sell sundries, 
equipment, and services for equipment, but who do not sell 
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artificial teeth and precious metals. Dealers offering 


equipment and services for equipment without a line of sundries 
are very mre in the market. 

Dealers who sell equipment offer the following services 
to their customers: assistance of equipment specialists to 
aid dentists in planning the layout of tneir office; equipment 
mechanics to install larye equipment; equipment repairmen who 
are able to visit the dentist or the laboratory; and management 
adv'ce to dentists. 

Nearly all dental dealers have salesmen wno solicit 
sales personally from their rejular customers. ‘These salesmen 
make dental customers aware of new products and innovations in 
the dental industry. 

Sealers generally £111 their orders, particularly 
sundries, witnin two to five davs of tueir receipt from 
salesuen, velivery to the is rexrs is usually wy parcei 

Short term crcult is availasle to custeoners. 

Dentists, wien opening an office, require tae 

of a dental cealer. 

The impact of dental ucalers is most sicnificant 
on dentists, rataer than on tne other dental customers. 

Taere are two major professional orqanizations of 
dental dealers: American Dental Yrade Assoclation (AUTA; waica 
also iias dental prouuct manufacturers as memers) and Lental 
Vealers of America (GUA). 

It is noceraccly difficult to start a dental dealer 


business. 


to be a fuil line dealer requires a minimum capital 
investment of $30,000 for equipment inventory and $20,000 for 
an adequate inventory of sundries: in adcition, tnere must 
be working capital, and a physical plant. 

A trained sales force, with specialists in the 
marketing, installation and repair of equipment, is necessary. 

Difficulty is encountered in obtaining product 
lines from manufacturers. 

ae 

Mail order naouses are companies which solicit sales 
of dental products through advertising in trade publications 
or their own catalocues sent to dental customers. ‘They 
generally offer tne same line of 3untal products as a non-full 
line dental c2aler. they cenerally sell a full line of suncries. 

While some items of eyguipment are sold by majl ercer 
houses, these are generally of tie siallor type ana Such sales 
are not a sicnificant factor in tne equivment market. 

Nail order nouses pareuenr es large inventories of cental 
products and sell at prices lower taan those of dental dealers. 
tney accept orders primarily by mail and in some cases by 
telephone. They do not rely on salesmen for the solicitatica 
of orders, 

Mail order houses offer delivery services and credit 


terms on a basis comparable to those offered by non-full line 


dea: They do not offer, however, any of the special services 
ofaf.. ‘ »a dealer; for example, they do not install or 
a ae 
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repair equipment. 


The impact of the mail order houses is of increasing 
Significance in the dental products industry. This impact 
4s largely in the submarket o. sundries. 

Mail order houses purchase their products from 


manufacturers and to some extent fxom larger dental dealers, 


a 


sguch as dealthco. 
4. 

Manufacturers of dental products are the prime 
suppliers of cental dealers and mail ordsr houses. 

fanuracturers play a significant part in the : 
competitive aspects of the dental industry by control of the 
number of dental deaiers which can sell in a given area. this 
factor appears strongest in the equipmen market. 


Cental dealers first entering a given geograpuic 


area have difficulty in obtaining access to mane’ -curers' 
product lines. 

House crands are products made py the manufacturer 
for sale uncdr private labels of the cental cealer. 

Manuracturers maxe some Cirect sales to dental 
customers. These sales are not significant to centists, but 
are concentrated to government, institutions and dental 
iaboratories, 

Manufacturers generally specialize in a specific 
type of product rather tian in a broad line of dental 
procucts for : le to dental dealers. 

“$e 4 
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Manufacturers do not install or supply services for 


equipment. liowever, installation and repair services are 


available fron independent companies specialising in such 


services. 


Se 


The Metropolitan isew York Area (“the Area’) is 


made up of the following: New York City, the Counties of 


Westchester, Rockland, Wassau, and 


and the Counties of bercsen, Lssex, 
Norris, Somerset, and Middlesex in 
6. 


Rower Dental Supply Co. 


Suffolk in New York State, 
Nudson, Passaic, Union, 


lew Jersey. 


(Rower) was a Boston based 


Gental dealer. tower entered the dental industry in tis 


Area by purcnasing tne assets cf tarec S.5S.thits Co. dental 


cealer outlets. $.S. “White Co., @ 
anc wholesaler of aental products, 


consent decree to divest itself of 


lar.je nationwide manufacturer 
was rojuired by an antitrust 


certain Goental vcaler 


companies. It sold three dental dealers in sew York City to 


Rower, wnicn took over tues operations on January 1, 1469. 


Rower, in Ganuery 109, also acjuired tne assets of 


_wational Dental Supply Co. (iiational), a dental cealor partnershi. 


with a single outlet in wiew York city. 


; = 


Defendant liealtnco at soma time in early 1969, after 
: ¥ 


January of that year, bougit all of the stock of tower; Healtico 
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.thas entere+ the dental industry in the Area by acyuiring the 


te tte eee 


Gental dealer businesses formerly operated by the three 
§.S. White outlets and by National. 

The government does not challenge the purcnase by 
Healtnco of Rower. 

8. 

Healthco is a Delaware corporation which has its 
principal place of business in Yoston and which transacts 
business in the Southern District of Wew York. It is engaged 
in interstate cormerce. 

On January Z, 1268, Healthco commenced doing business 
under the nance of i.orth American iiursing uomes, Ine. At tat 
time, its business was limited to the maintenance of patient 
care facilities. In wiovenner 1963, tae name of tne corporrtion 
was changed to iisalthcare anc as alreacy noted the nane was 
further changed to ilealti:co, Inc. in about August 1971. 

dealthco became engazed in tne sale of dental and 
medical supplies and equipment, and tne operation of cental 
lavoratories. 

Since January 1, 1969, Healtico has acjuired about 
30 dental dealers througnout the nation. It now nas 59 dental 
dealer companius in 2¢ states, the District of Columbia, and 
Canada. Sales of thesa dental dealers were in excess of 
36 million collars in 1965, and 42.3 million dollars in 1929. 

Mealtaco purchases in sufficient volume fron manuiac- 
turers to ootain Aouse brands. 

Healtico ag a nationwide chain of dental dealers has 

so 
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ready access to manufacturers’ product lines, and can purchase 
a large volume of products at favorable prices, 
9. 

The governuent here challenges the four dental 
dealor acquisitions by ealthco whicn were set out at the 
beginning of this opinion, namely, General, Secater, Hebard- 
Metro, aad tebard Dental. It is not disputed that the 
acquisitions were made py Healthco as averred in the complaint. 

General hac a single outlet in ew York City: Sechter 
operated > outlets, one in New York City and one in new 
Jersey; iiebard-Metro had an outlet in Syosset, Long Island; ana 
depard Cental had an outlet in Wnite Plains, New York. 

fhe four dental dealers thus acjuired by Healtiico 
were all in the Area and all were, and continue to ve, full 
line dental dealers. At the tine of their acjuisition, tay 
were all easased in interstate commerce and transacted 
business in tie Southern Listrict of New York. 

* 19 

In 1353, before their accuisition by iicaltnco, the 
dental deaicrs later acyuired (5.S.iinite three outlets, \atioaacl, 
and tne four just deserived) had sales in the Area as follows: 
all dental products - $9,233,900: equipment - $3,703,099; and 
sunaries - 34,262,090. 

In 1963 (the year of their acquisition by zealtiico) 
tne sawe dental dealers had sales in the Area as follows. 
all dental products - $9,647,009; equipmeut - $3,739,000: and 
sundries - $4,923,000. ' 
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In 1970, the same de” +‘ dealers had 3ales in tha 


Area as follows: all dental products - $9,553,000; equipment - 


$3,667,000; and sundries - $4,673,000, 

Since 1968 no new full line dental dealer has 
entered the market in tne Area and only two insignificant 
non-full line dental ccalers have entered that market. 

a2. 

The government made a survey of cental dealers and 
mail order houses selling; in tha area for the years 1303, 

1969, and 1370. Cuestionnaires were sent to dental] dealers and 
to mail order houses. Among other things, these asked for tic 
- dollar volune of sales in tine Area of equipment anc of sundries. 

sue government relies neavily on tie resoenses. 
For 1968, there were responses: (a) from 55 cental 
dealers: and (&%) from nine mail oraer houses, of waich 

based in tne area and four were base cutsicee the Area 

For 1353, there were responses: (a) from 5U¥ cental 
dealers; and (0) from nine msi order nouses, of wale 
were based in the Area anu four were Lased outside tie 

For 1970, thera were rasponses: (a) 
dealers; and (pb) from nine mail order nouses, 
were based in the Area and four were based outside the 

Of the dental dealers responding, adout 23 were 
non-fuli line cealers. 

Of tne Gental dealers respoading, petween 22 and 26 were 


full line dealers. 


| 


Questionnaires were sent to all cental dealers in the 


Area waked belonged to DDA. 

Questionnairss were sent to all dental dealers in the 
Area which belonged to ADTA. Dental dealers belonginy to AUTA 
arc estimated to account for 66% of tie sales of dental products 
by all such dealers, 

The government's survey; covered all dental dealers 
in tne Area which are of any significance. The dealers surveyed 
sell the overwhelming arount of their nroducts within the area. 

Questionnaires were not sent to all mail order houses 
dn the Area selling to dental customers in the irea. 

wuestionnaires were not sent to all mail order houses 
outsice thie Araa sellinzs to dental customers within tne Area, 

wo evidence was introduceu by tiealtuco to show the 
voluzs of sales of Gental proaucts of tiose mail oruer houses 
not covered sy the survey. It is doubted that any mail orcer 
housas not cevercd by the survey sold in any yeer dantal t:rouucts 
for more than $109,003. co geenekdior of any significance in tiie 
Area was wissed by the survey. In any event, sales or mail 
orcer houses which ware missed by tne survey would have slight 
meaning in tne sundries supmarket and no meaning in the 
eyuipincat suvmarket. 

Tha govarnsent maue @ special survey of nanufacturers 
of cental products wie sold such products to dental custeners 
in the Area for the years 1864, 1969, and 1970. Questionnaires 
were sent to all such manufacturers as were identified by iealtiico 
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in answers to interrogatories, Responses were received from 


more than 80 manufacturers, These snowed sales by manufacturors 
to dental customers in the Area as follows: 1368 - $4,350,873; 
1969 —- $5,451,005; and 1970 - $6,020,315. 

12. 

The governnent contonds that tice four challenged 
acquisitions by iiealthco violate Section 7 of the Clayton Act 
(15 U.5.C. § 18) because tneir effect may be"suvstantially to 
lessen comnetition, or to tend to create a monopoly” in the 
sale of dental products in tne Area. 

She “line of commerce for which the government 
contends is the sale of dental products by dental dealers. 

Tne Area is argued to Le an appropriate “section of tie Country 
for determining tn effect of tne acguisiticns. dithin the broad 


“line of gonmerce”, tne government argucs that there are 


| 
| 
| 
| 
| 


submarkets ~ ejuipment and suncrics ~- in waich the eficct of 
the acyuisitions say be measured. the theory of supmarket 


Oo 
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measurement is based oa the reasoning set th in crown sno2 Lo. 


v. United States, 370 ©.S. 294, 325 (1361) and sucna later cases 
| as United States v. Alcoa, 377 U.S. 271, 473-277 (1508). 
A further aryuuent is made by the government tiat 
the unique cluster of products and services sole vy cental 
Cealers separates them as a specific “llne of conmwerce’ in 
which tne probaple efiects of the acquisitions shoula <-o measurec. 
This argument is based on the reasoning in United States v. 
Philadelphia ational Sank, 374 U.S. 321, 355-57 (1962). 
-14- | 
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The government must show: that Cental products are 


a “line of commerce’; that the Area is an appropriate “section 
of the country” for measurement of the probable effect of tis 
acyuisitions; and that the acquisitions may substantially 
lessen competition in the broad dental products line of cormerce 
or in the equipment submarket or in the sundries submarket. 
As already noted, tine government relies heavily on 
its survey of the dental preducts market and on the statistical 
exhibits based thereon. ‘ine method enployed in makine tho survey 
4s descrived in a nemoranaun orfinion with order, filed vecesber 
18, 1373; the wetnod was found to va proper and reliavle. 
Healtiaco contenus that the line of Commerce of dental 
products shoul: include, in addition to those sellers surveye.:i 
by the government, all wanufacturers and all inil order novses 
taking sales of dental products to denis] custowers in the 
Area. It is argued by iigalthco that the vevernnent has greatly 
uncerestimatzd tie size of tiie dental wroducts iarket and, 
therefore, has not shown that t*« four acyuisitions may 
Substantially lessen commetitica in any section of tas country. 
Ltvaltnco offers two uain statistical theories to snow 


that Bales of dental products are far nore than tiie government's 


a 


forth in Exhibits 32, 33, and 34. 


cr 


figures se 

jhe first theory involves the interpretatica of cata 
of tie Census Bureau of the Scpartsent of Commerce for sales oy 
‘DReErchant wholesa. rs” in the Area. 


The second theory involves a statistical analysis and 


¥oOs 


projection py Mr. Yavid illis, an expert statistician who 


testified for HNealthco. Mr. Ellis sought to measure purchases 
by deatists (non-salaried) and dental laboratories located in the 
Area of dental products. This he did by relying on various 
trade reports and surveys. The metnod omployed and its 
woaknesses are described in a memorandux opinion with order, 
filec tecember ls, 1973. 

i3. 

There is no dispute «adout the products which naxe up 
the “linuw of commerce’. bental products” is a term of 
comnercial irzortance and ineanina. Dental preducts ara distinct 
in use froa other wedical and surcical products used in 
of nealti care: they are not interchangeable with these 
products. ‘While dental dealers do sell 
artacics as raper cups and cffice furniture (articles availasle 
fro.. zany sources), ti are a ralatively sinall rarct of tctsi 
sales; the great bulk of dental products posses distinctive 
characteristics. 

the Gaelineation of a subavara«et resuires 
followday criteria: recognition of ta2 prourcts i: 

Suorarket as separate economic entities; distinctive usaye ana 
characteristics of suc products: distinctive prices; and 
specialize. venders. 

In ture dental products industry, tiiare are at least 
two supbmarkets: ce wdrias and wnese fit the criteria 


inaicatecd. 


Both submarkets are treated as separate entities 
within the industry for accounting purposes and for census 
purposes: customer recugnition and uses of the separate 
products in these submarkets are clearly distinct. 

Equipment is uarketea by dental dealers through a 
separate department, Oental jJealers employ personnel 
specializing in tne sale and servicing of eyuipment; they employ 
managers and mechanics for equipment. Unlike sundries, the 
sale of eguipment requires a specializ.3 vendor, the dental 
cealer, to estavlisi: local personal contact and to provide service 
to the customer. It is difficult to seli equirment by mail. 

In United States v. Alcoa, alroady cited, the dissenting 
opinion of ity. Justice Stewart (in waich twootaer justices 
joined) was nigaly critical of the finding vy tna majority of a 
Bsubmarket as a “line of commerce” (377 U.S. at 261-87). ina 
subiaarket found wy the majority was alwsinun conducto; wire anu 

caole within the broader linc of commerce of aluniaun and copeer 
conductor wire and cable. See also, ,. re Upshaw, relevant 
Market in tiercsor Jecisions, 69 Nw U.L. tev. 424 (19605). hese 
criticisns nave no application to a finding of equipment ani 
sundries a3 Suomarkets of the broader market for dental proaucts, 
this because evuioment and sundries are natural anc accepted 
suddivisions within tie dental products market and have tie 
Classical indicia of a sudsarket. 

14. 


the parltes sharply contes*. both the number of scllers 
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of dental products in the Area ("dental sellers“) and the 
dollar volume of sales of dental products in the Area. 

The government relies heavily on its statistical 
exhibits (ixs. 32 - 43) based on tne responses to its 
questionnaires. i ; 7 

The statistical exnibits include reponses of mail 
order houses as well as dental dealers. Sovernment counsel 
geem thus to include mail order houses as dental dealers, which 
is inconsistent with definitions sometimes expressed by a 
governirnent witness (SH 202) distinguisaing between dental 
Gealers and mail order houses. In any event, tne broader the 
definition of dental sellers, the more reliable will be the 
government's statistical cxhibits. 

On the record as a whole, it as concluéed that the 
government's statistics] exnibits present a reasonably accurate 
picture of tne competition in the two submarxets; it must ce 
rememwered that no precise and accurate statistics are sevailasle. 

The government in its statistical survey could save 
included four types of dental sellers: (a) deatal dvalers 
{full line and non~-full line) based within tne Area; (b) dental 
dealers (full line ano non-full line) based outsidve of the Area 
but making sales to cental customers witnin the Area; (c) mail 
orcer houses based within tho Area; and (da) mail order .ouses 
based outsice the Area but making sales to cental custoners 
within the Area, These four types will be discussed in an effort 
to see if there are significant omissions from tie yovernment's 
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statistical extibits. / 


(a) 


Tiere were respoasesa from 55 dental cealers used in 


the survey exhibits for 1968: froa 50 dental dealers for 1963; 
and fron 51 deatal dealers for 1979. 

the methods enployed by the governzent to asc_ortain 
that this was a substantially conplete covering of all cental 
dealers were reliable. The list of the dealers was compiled 
by Dr. Ritonin, a governzent economist, wno constructed the 
questionnaires wita his staff. ‘they relied on tue followiag 
source materials: mempersnip directory of the oDA, 1958-69: 
ADTA membership list; mswers to interrogatories oy iiealthco: 
ana interviews with dental cealers selling witnin tne srea. 
pDA and Avia are tie tivo oruanizations of dental cealers in tue 
country. ALTA mempers maxe a significant vercentaye oi sales 
of dental products vy Gental dealers; ix. Bilis, a witness for 
healtuco, estinated tuat cealer members of DLA account for 
two-tnirds of dealer sales nationwide. 

Fo snow that the coveranent has not covered accurately 
the denial dealers wituin tie 4reé, Wealtaco relics on a seyscat 
of ‘Census of SByusiness” (1367), a report preparse vy ho unliea 
States Lepartment of Cownerce. this report in relevant part 
seeks to defin- commouity lines for ‘nerenant waolesalers~ 
sellin, dental products from “astabiishrents” locatca within the 
Area. ‘Sinese estavlisancnts specialize in the sale of dental 
_products; general wwerchant wholesalers do not sell dental 
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products to any significant degree. The “.\ansus" report stated 
that there were 113 such esta»lishment~ within the area which 
sold “Dental Equipment Supplies‘. From this, Healtnco argues 
that the 50-55 cental dealer response3 .sed by the governnent 
represent an understatement of tne number of dealers in tie 
Area and, therefore, cause an understatement of the dollar 
volume of sales of relevant products. 

It snould first be pointed out that the nunber of 
“establishments” is not thea number of “doantal dealers". Tne 
Census of Susiness states that “an establishment is not 
necessarily identical with the “*csompany” or “enterprise” wnici 
may consist of more than one “estaslishment”. Census cf Business 
figures represent a swoary of reports for individual ‘esteolis.- 
mants” ratner than for companies. A Separate report was 
odbtainca for each lecation where the business of a conpany was 
conducted, inclusing each location cf sultiuait organizations. 
Taus, every place of business of a dental cealer was 
considered a separate “establisiment’. uealtinco's subsiuiarics, 
for exanvle, are listed as senarate “establisiments’ in tae 
"Census’ reports, wnile the government exnivits treat caca or 
them as one unit. 

within the term “establishments”, the Census report 
incluces firzs tnaat scll only to sther wholesalers, isporters 
selling merchandise at wholesale in the Cnited States market, 
and exporters. ‘these three categories are not sliown to be 
competitors of any significance within the dental products 
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v~arket, and taeir exclusion from statistical exhibits is 
proper. 

It is not conclusively established that the difference 
between the terms ‘dental csaler” and “establishment” is 
responsible for all of tue difference between the Ceasus ot 
Dusinass report and the government's statistical ernibits. 
wwevertheless, tne careful effort made by the governmen: to 
include all dental dealers within the Area conpel a conclusion 
that there are no sicnificant omissions from tie governnent's 
Cental dealer fiqures. Morecver, sealthco has aot sugsestca 
the nane of a sinzle full line or aon-full line dental dealer 
in thie Area which was not included in the government's statistical 
exhibits. 

(b) 

The second of the four tynes of cental sullers is tie 
dental dealer (full liae or non~full line) located outside tia 
Area but competing witnia tne Area, These vere not inciuseda in 

he government's survey. 

¥otle there may 2ave bovr some such dealers locateu 
close to tue bomecéarics of the Area, it is very douotrul tat 
they accounted for any sicnificant sales to dental customers 
within the area. Customers, particularly dentists, are ore 
likely to turm to local dental dealers for tucir purchases 
ratuer than to tnese frou another area. uealtico ia its cross- 
examination of vr, Kitchin concentrated its attempt to suow onission 
by suggesting deficiencies as to wail order houses, tose 
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previously identified by a government witness (ix. Walter) as 
cowpetitors in the sale of dental products. No serious effort 
was nade by Healthco to show that there were cental dealers 
located outside the Area which sold to de:.. 3 customers within 
the Area. Omission of this type from the govarnment's figures 
is not material. 

(c) and (d) 

The thira and fourth types «cf dental sellers cun ba 
considered togetiier. They are (c) mail order souses based within 
the Arca and (d) mail order houses *r1sed outside the Area but 
making sales to dental customers within the Area. 

Mail orcer houses are becoming more important in tie 
distribution of dental products and the volume of their sales of 
such produccs is ever on the increase, fnarough advertising in 
their catalogues and in trade pudlicatioius, mail oréer houses 
are able to cover a orcader section of tue country than the 
full line anc non-fuli line cuental dealer wiio relies oa local 
customers generated sy a sales force. worcover, tne attractivo 
ereGit anc Geliveryv oolietes onca unique to the dental dealer 
are being offerec oy the wail erdcr nouses: of course, with 
solicitation of orders by wail and with a wider araa of tne 
country to Lo coverad, delivery tine from placemcat of tne 
o-der to receipt of the items is pvronadly somewhat lonececr for 
nail order houses. Larger rail orcer houses enjoy price 
advantayes Lecause ot the large volu:ne in widen they purciase 
from manufacturers. This advantage is passed along to the dental 
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customer. These competitive aspects of tne mail order house 
have the greatest effect in the sundries submarket. The mail 
order houses are sunstantially equivalent to non-full line 
Mental dealers: ag already noted, the latter depend laraely 
oa the sale of sundries. 

Mail order houses must be considered as included 
anong dental sellers. The govermament recognized this and its 
statistical survey covered nine mail order houses, four based 


outside the Area, The sales of these mail order iuouses vere 


almost exclusively confined to sundries; impact on the equipment 


Submarket could pe said to have been negligible. 
The nail order hovses to which the covernment sent 


questionnaires were selected in part from answers to interro:a- 


teries by Wealthco concerning major competitors within tae «rea, 


and in part from interviews with dental dealers. ‘these mail 


order houses, thoush considered competitors, never ranked niger 


in voluwe of sales than <0 on a list by sales volume of dental 
sellers. Oniy four rail order houses nad sales in excess of 
$100,000; only these could be said to aave any competitive 
impact in tie duntai products market. ‘Taree mail order houses 
had sales below $15,000 in eacn of tie years surveyed: these 
could scarcely be considred significant competitors oy any 
Standard. 

In its cross--exandnation of “ir. walter and of br. 
Ritchin Healthco showed that there were some mail order houses 
not included in the government's survey but which could be 
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described as at least to some degree compptitive with dental 


dealers. It was not shown, however, tnat any of these “competitors” 


could be considered to have any sicnificance. 

Although it apeears that wail order houses selling 
in the Area are not completely covered av tne government's 
statistical exnibits, the extent of any deficiency is ontirely 
speculative and in any event se2ms confined to the submarxet of 
sundries; any deficiency would have a nogligible effect on the 
monsurement of tha equipment sudsmarket. 

15. 

AS already noted, tue government made a special survey 
of the cirect sales of nanufacturers to cental customers in the 
area, While tiie inforsation is thus availavle, tie governnent 
nas not incluced it in the statistical cxiisits., No reason 
is given for this: oresweadly, it is not velieved taat 
wanufacturers are in competition with dental dealers. ‘che 


court has nad to make its own stucy of the recore and nelieves 


that direct saies by manufacturers are ad sicnificantly counetitive 


with duntal dealer sales. 

There area over 3u0 manufacturers wnich prinarily mane 
dental prouucts. 

The major effort of tnese manufacturers is te soll 
their product lines to cental ccalers and mail order suzply 
houses, the prime channels for the resale of dental -roducts. 

A survey introduced by sealthco indicated that airect salss by 


manufacturers to dentists for the year 1970 was only 3% of tne 


g/ 


total dental products sold to “dentists. . +. Manufacturers 
recognize that they need dental dealers and mail order houses 
as a vital part of their distribution. 

Direct sales of manufacturers involve certain 
specialized products, such as dental waxes and laboratory 
fur.iture. The impact of direct sales of these manufacturers 
4g on dental laboratories, government and other institutions. 
The impact on dentists the chief customers for dental products, 
does not appear to be of any importance. Dentists require a 
broad line of products and tie kind of services which a dental 
Gealer offers. Direct purchases from a nu.wver of manufacturers 
would not be practical for dentists. 

Sales py manufacturers to laryser customers, 
institutions or governsent are in part aided by dental ccalers 
who provide delivery, installation and willing services. 
Manufacturers whicsu sell equipment directly co not have their 
own service anc installation departments (at least not as a 
general ruie). 

Healthco argues tat tie manufacturers’ role in 
direct sales is of crucial importance in the assessment of 
the breadtu of the market for dental products. It aryucs tiat 
there are 1,009 manufacturers with a potential for direct sales 
witnin the Area. The sreat majority of these nanufacturers, 
however, do not offer even token compatition to dental dealers. 
The governsent surveyed 95 manufacturers from a list based in 
part on fiealthco's estimate of those manufacturers which it 
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considered to be competitors in tie Area. All manufacturer 
members of ADTA from the Area were surveyed. Hr. Yilis : 
testified that ADTA member manufacturers account for two-thirds 
of the production of dental products. The governuent adequately 
covered manufacturera selléng in the Area. 

Wnile manufacturers do have some impact for some 
specific products on those dental customers who are not 
dentists, it is apparent that dental dealers and mail order 
houses are the significant competitive forces in any relevant 
line of commerce. ‘he characteristics of dental cealcrs anu 
mail order nouses are sufficiently alixe to 52 considered 
togetuer. On the other nand, manufacturers making direct sa log 
of specific tyres of dental products to 4 linitedé class of 
customers, a class relatively unimportant, ars not properly,’ 

a part of the same grounding. tha most i:nportant class of 
customers, the dentists, do nearly all ticir wuying fro. deatal 
Gealers anc mail order houses. 

“16. 

The statistical exnivits of the government (2xs. 

32 - 43, 45) based on the responses tins. 32, SEA) 44) ‘to 
questiennaires (ixs. 25, 23, 30) ,are accepted as reasonavly 
accurate for use in measuriny pred supmarkets of sundries and 
equiprent. 
17. 
The evidence for uealthco te show its enaserorant of 
the relevant market has Leen examined and considered. The 
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Healthco naasurement of the market relie: priwarily on the 


"Census of Business", already noted, and on the opinion and 


estimates of ‘ir, cllis based on trade surveys and reports. 


Mr. Sllis estimated (SH 416) tnat dental purchascs by active 
non-salaricd dentists and dental lazoratories within the Area 
Were $60,200,009 for 1568, $66,190,000 for 1969, and 
$68,590,099 for 1370. this is to be comparéd with the 
statistical exhibits of the government (fxs. 32, . 34) showing 
Sales to cental customers in the Area of $31,305,000 for 1964, 
932,911,006 for 1569, and $31,609,600 for 1970. Tne nethod 
erployed by ur. Lillis uay ve aritimetically correct, but the 
data on wnicn his esti:nates were based cannot be accepted with 
any confidence, for the reasons (amons others) set out ia te 
Court's opinion filad Secember 18, 1373. ‘ne data are taken 
jlaryely from trade reports and surveys of the dental Products 
market in which ir. cllis nad no part; tne defects in the 
s@veral Healtuco statistical exuiibvits were pointed out in tae 
Court’s memorandum ovinion filed vecerser 13, 1973. 

No indivicual wno coastructed any of the trade surveys 
was callca as a witness; the validity of the method and of 
tne statistics could not be properly assessed. In short, the 
estimates of cr. Cllis ana the wealtico statistical exiisits 
cannot Le acceoted as an accurate meature of purchases of 
dental products within tiie area, 

At best, lNealthco's statistical evidence and the 
testimony of Mr. illis create an infcronce that the government's 
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statistical exhibits failed to give the full extent of the 


market, especially in respect of sales of sundries by mail 
order houses. The amount of any deficiency, cowever, is 
highly speculative and would not detract from the reasonable 
accuracy of the government's statistical ex.ibits. 
| Dr. Gould, an economic consultant witness for 
Healthco, was an impressive witness but nis estimate of 
$89,200,000 as the dollar salesc "dental equipment and supplies" 
for 1968 in the Area is not believed to be sufficiently accurate 
for acceptance. 

1s. 

Is the Area a relevant and proper “section of tie 
country” (15 U.S.C. § 13) im wnich to measure cie probable 
effects of tue challeased acquisitions on competition in 
dental products? 

Healthco's contention is that tne mmasurement snoulc 
be in tha nationwide geographic market. It contenas tnrat 
dental customers in the icin: tabi and ao seek Gental products 
from nationwide sellors just as readily as they seek such 
product3 from sellers located within tae Area. Reliance is 
again placed upon the statistical analysis of ‘ir. c£llis. 

Healthco at tiie same time raintains tnat tac “rca 
is tco broad a “section of the country” in whicn to measure 
competition amongst dental dealers. It asserts tnat dental dealers 
are strictly local and do not compete througnout the entire «rea. 

Delineation of a relevant “section of the country” for 
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Section 7 analysis does not require a precise geographic 


area from which other sellers of products are totally isolated. 


geographic market should “‘correspond to the commercial 
realities of the industry’ and be economically significant’ 
(Grown Shoe Co. v. United States, 370 U.S. 294, 336 (1962)) 
rather than refer nere.y to yeopolitical boundaries, there will 
be some vagueness of boundaries in any delineation. 

Judge Weinfela, in United States v. Cethlehem Steel 
Corporation, 155 F.3upp. 576, 602 (8.D.N.Y. 1958) summarizes 
the matter as follows: 

an Gconovicalily siynificant area in an incustry 
cannot ne determined with tie orecision cf a surveyor. 
In cousiderin: tne antl competitive consanruences of a 
merger tiiere 18 netilny sacred asout tie voundary 
lines of a state. ‘ue ispact way nanifest itseli in 
an appreciable secuent of a market waich way coinciie 
wita a political suosivision of a state, a state, a 
coxwwination of states or:‘the nation.” 

The New York Metropolitan Area fmade up of sone 
seventeca counties, as already described) is an appropriate 
“section of the country” in wnicn to stuuy the afiects of the 
four challensed acquisitions of Healthco. 

From tne point of view of full line and non-iall line 
aental dealers the Area represents a rougn approximation of tie 
area of effective competition. The companies acquired by iiealtiuco 
(except for Hebard Dental) make 39% of their sales within tne 
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Area (iiebard Cental sells 72% witain the area). Dental 
dealers, relying heavily on business generated by a sales 
force working in the field, can cover the Area. Dental 
dealers located at one boundary of this market are responsive 
to prices changes (reductions) by other dealers ia a different 
part of tne Arca. Smaller dealers {employing one or two 
salesnen) are limited to a smaller part of the Area. 

Healthco has shown that mail order nouses sell 
within the Area from other parts of the country; there is no 
showing that such sales are in volune sufficiscnt to maka tue 
Area an irrelevant ‘section of the country” in whicn to 
analyze the margers. While the mail order houses are como %titors 
frou beyond the Area, the overwheluingly siynificant co.petition 
is from locally based dental cealers. Liven if the mail order 
houses were a significant enoujh factor in competition to 
justify the finding of a national iwarket, the Area would ve a 
clear geo caphic subrarket in wiaich it would be appropriate to 
measure the effect of tno rergers in question. 

It is s¢ eeiac inconsistent with its ‘section of the 
cowtry” theory for the governsent to include among daatal 
sellers in the Area mail order houses from outside the “rea. ils 
Goes aot affect the conclusion that tiie Area is an appropriate 
“gection of the country’. It may ve noted also tuat tie diagact 
of mail order sales from outside the Area is insignificant as far 
as equipineat is concerned. 

Another arguwent for Healtiico is that many dental 
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dealers are not large enough to cover the Area; nearness of 

the dealer and his sales force to customers is said to be 

crucial. ‘nile smaller dealers are obviously limited to a 

segment within the Area, the four dealers acquired by Healthco 

were competing with Healthco in most, if not all, parts of 

the Area. There is no need to snew tnat each competitor in 

the universe is in direct competition with every other competitor. 
The Area is recoznized by the Bureau of Census as a 

Sicnificant section of tne country for meas: ing tne sales of 

“mercinant-wiolesalers’. Customers within tne Area, particularly 

dentist3, purciase the bulk of their dental procucts within the 

Area. despite tne fact that purcnusers can for sone prouucts 


tutn to sources outside the Area, its choice as a “section of 
tiie country” to which to study tie anti-corpetitive eifects of 
the challenued acquisitions represents a reasonable compromise 
reflecting the comercial realities facing purciasers and 
sellers. 

19. 

Tne test to determine whether there is a viclation 
of the Act is the effect of the acquisition: wacther it “may 
be supstantiall, to lessen corpetition, or te tend to create 
@ nonopoly’ (15 U.S.C.§ 15). This effect may be studied 
within submarxets of tae broad ‘line of commerca’. 

The cover sant's papers eccasionally refer te the 
‘provable effect on t.w2 nergers as ‘tending to create a nonopoly ” ; 
this expression har /n the past been rarely used and is little 
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understood. The emphasis of the government's argunents was 
that the mergers “may sudstantially lessen competition’. 

There are four separate acguisitions here under attack, 
but they may i> viewed in the aggregate since they are closs in tin:z, 
in area, and in product market. Section 7 of the ict docs not roquire 
that each accuisiticn be examined separately; thoy may be evaluated 
for their combined effect. A discussion of the legislative nistory 
on this point, with reference to some precedents, appears in Credit 
Bureau icoorts, Inc. v. Retail Credit Co., 353 F.Supp. 730, 7594 
(S.D.Tex. 1971). 

The submarket of dental cquipment was measured to an accurate 
degree of reliability 5y ‘a jOvernnent's survey, the deficicney, if 
any, in the governrent's survey of tne sundries submarket is a separate 
matter, As already found, the statistical cxnibita for tie “overnicnt 
give ea accurate view of Jealthco's influence on the e@juipucat abana. 

Healtico entered tne cguipmont subtarket in 2302 sy purcausin 
the former outlets of 3.5.White in i‘sw York City. 
eleventh in the list Ly voluss of sales of dental dealers’ 

aiter 
in 1y68 (cx. 3%). At tue close’of 146%, Healthnco, /uaving wuirea in 
that year the four companies noted, was first in the list by volure of 
sales of dental dealers of equipinent, having more than four times tne 
volume of sales as its nearest rival (ox. 39). <dcaitaco solu avout 
‘ td 

36-372 of all equioment sales in 1969. In 1970, Healtico's share of 
this market rose slightly to 32.5% (x. 40). 

fhe four acquisitions by iiealthco ¢lininateu aa 
conpetitive factors in the dental cquipment market the competitors 


ranked first, third, sixth, and eighth in list by volume of 
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sales of dental equipment by dental dealers in 1968. Otuer 
competitors have dropped cut of the dental equipment market 
since then. Tne effect of Healtico's acquisitions on 
competition in the dental equipment market is not subject to 
speculation; it nas been sudstantially lessened. Tois is in 

a market where concentration of dental equipment sales amongst 
the top four, top eight and top ten coupetitors is heavy. 

The statistical analysis of the dental equipment 
submnarket shows that Section 7 of the Act nas been violated by 

ne four acquisitions here at issue. ‘The analysis is soported 
when account is taken of the unique requireszent of the dental 

equipment market, namely, tnat there be a local cental dealer 

who can provide sorvices and rapairs to the custoner. 

While statistical analysis (market share, ranhing, 
and concentration) is an dimsortant starting point in assessing 
the provable effscts of acquisitions, “the merger must ve viewsd 
functionally in the context of tne particular market involved, 
its structure, aistory and provable future". United States Vv. 
Continental Can Co., 373 U.S. 441, 458 (1964) 

An important elesent in tae structure of any 
industry is the casa (or not) of entry to that industry. 
Healthco arjues that tnere are relatively low parriers to 
entry by full line and non-full line dental dealers. thus it 
contends that there is no probapility that its acquisitions will 
lessen competition, even in the derital equipment submarket. 

Entry into the wguipment submarket is not forecloseu 

~33- 


82la 


od 


by patents or by technological reasons. There are economic 


barriers. Cquipment product lines are not readily available 


_ from manufacturers, Equipment departments require trained 


specialists in tie sale and servicing of equipment; in addition 
other managerial expertise is required. 

Healtnco's advantage in the Area fron its control 
over the accuired outlets ig magnified by its nationwide status 
as a larye cental dealer, 

Entry to the equipment subimarket by a dental dealer 
Selling equipment only is not economically feasivle. Capital 
requirements in excess of $109,090 are reguired for a dental 
dealer who wishes to offer full equipment and sundries lines. 

Theres has ween no significant entry,since 1963, 


into the full line dealer or non~-full line Gealer. ‘nis has 


mail orcsr houses nave increased, tiey are prisarily sellers og 


Sundries, T.ie numer of sallers of dental @quipnent dropned to 


.33 from 3% prior to the caallensed acquisitions. 


The conclusion is compelled that uealtheo's four 
acguisitions hava, and will continue to havea, the effect of 
Substantially lsssening comzetition within tee suomarxet of 
Gental equipment. ‘aus, there has been a violation of Section 
7 of tae Act. 

20. 

There is a different picture in the sudmarket of 

Gental suncries. ‘ne influence of sales of sundries by mail 
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order houses means tnat the statistical exhibits of the 
government area less accurate for this submarket. There are 
also different structural elements. 

Healthco entered tie sundries sudmarket in 1959 by 
acquring xower and its four suosidiary outlets in true Area. 
These together sold about $861,000 worth of dental sundries in 
1968. This placed tnem collectively as among the top eight 
dealers in sundries for 1963. During 1969, Healthco acguired 
General (io. 5 in sundries), Secnter (10. 4), Uebard-Metro 

No. 6), and wUebard Dental (io. 10). At the ond of 1369, 
Healthco tad avout three tines tne volume of sales of Sumuries 
as its nearest rival. ‘This remained at about the same level 
for 1579. 

The governient's survey for 1969 and 1370 snowed 
that Healthco nad 25.4% of ths cental sundrics market. vwcowever. 
there are oclieved to ve omissioas from total saies of sundries 
and there can be no acceptance of the statistical exuivnits as 
showing accurately Sea theo's snares of tne dental sunuries 


supmarket in 1369 and 1970. ine share is speculative. 
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As indicated, tnere are marnce aiff 


1 


structure of the dental sundries submarket from that of th 


equipnent subdsarket. sntry barriers to sell dental sundries 


; do not ampeas as grea. tail order houses are recognized by 


| dealers as an increasing force in the cental sundries supmarxet. 


Ko trained service force and no specialists are reguired in the 


sundries subrarket. This submarket as covered by the governaent's 
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survey shows no significant concentration of sellers; there are 
in 1970, 57 sellers in this submarket and the evidence suggests 
strongly that mail order houses would add significantly to thea 
number of sellers. ‘oreover, there has been some sinift by 
full line dealers away from that status; for example, vental 
Equipment Specialist suifted from full line cental dealer to 
mail order nouse. 

In the dental sundries submarket, the share controlled 
by Healthco, the increasing trend of mail order houses as a 
competitive force in this market, anc otner evidence satisty 
this Court that Section 7 has not been violated hy tne four 
Challenzed acjuisitions. 

aks 

Dental equipment and dental sundries account 
great sulk of all cental produces sold. <ie 
contend for any effect of the cnallenge 
submarxets of artificial teetn or dental precious rretals. 


There seers no d to consider or make Separate 


finaings as to the broad E Sut F “Gental products . 


Tnere is a sugsesti py dealtico (Post-srial Sricf, 

pp. 45, 46) that Caneral and Sechter were not, wien acjuireu, 

"vigorous or “for:sidaole’ competitors. “nis does not apprcr 

to invoke tie ‘failing coryany doctrine’ (citizens Fuolisainc 

Co. Vv. Uni 2685 3 (1369)), for waicn tnere 

is not the slightest support in tne evicence. dowever, Healtico 
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properly draws attention to tne competitive stance of General 
and Secater when acguired; this is relevant to the effect on 
cowetition of their acyuisition. ‘The facts show that General 
and Sechter were not on the verge of collapse when acquired 
but were independent competitive forces whose elimination haa 
the effect of substantially lessening competition. 
23- 
Consideration has been given to United States v. 


General Oynanics Corporation, 415 U.S. 466 (March 19, 1974), 
decided wnile the case at bar was under advisement. sy 2 

5 to 4 vote, tiie Sucreme Court neld that Seneral bynanics did 
not violate Section 7 of the Act when it acquired the controlling 
stock of United slectric Ceal Comaanies (Vaitea). “he accision 
wes drawn to tne attention of this Court by counsel for Sealtacs, 
who stateu that tae “rationale ana noldaing of tne case is of 


central importance in the instant cajc. 


seneral ovnaas.ites concernea tie coal inaustry. ‘tae 


government relied on statistical evicence to gnow tnuat ticre 
was concentration in that inaustry, that tne coacentration was 
incrvasing, and that acquisition of tniteda Eleetric woulda 
increase tne aarket snare of Goneral wynanics and contriwuts to 
the concentration trena. ine Supreme Court majority uvncld a 
finding of tae vistrict Court tnat, Gespite the statistical 
evidence, Jotier pertinent factors’ required a conclusion tuct 
“no supstantial lessening of competition occurrea’. Tucse otucr 
factors were discussed but, the industries ceing cifferent, no 
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purpose would be served by analysis here. 

Healthco relies on thse principle and asserts that 
there are “other pertinent factors here”. ‘These, it says, 
are “dramatic cnanges” in the dental industry because of the 
increasing inmortance of “mail order sellers and manufacturers 
who make direct sales". 

fhe cifficulity is tnat whereas the changes in General 
Dynamics had already taxen place and were undisputed, the chances 
here claimed are in the future and are speculative. There is 
little, if any, evidence that such changes as cay occur will 
Giminish significantly the competitive position of the full 
line.dental dealer. 

It is not believec that tie General Dynamics c 
affects any of the conclusions above stated in the ca 


24. 


The effect of the four challensad acyuilsitions dy 


substantially lessen comsetition in tie 
suomarket of tiie dental sroducts incustry sue will 
ausstantially lessan competition in the eqninprent swomariket 
that industry. <i¢nae four acyuisitions are thus in violation 


Section 7 of the Act. 


Settle judsisent on notice. 


New York, °:6...d0Ork 


iki 1 g-/9 


IZER BB. WYATT 
United Statee vistrict Judge 
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UNITED STATES DISTRICT COURT ye esate 
SOUTHERN LISTRICT OF —~* YORK ber oft he, 
moe anenee2enecneae eee eceaek : ‘eas . 
UNITED STATES OF AMERIC.., ' 
Plaintiff, ® gis take 
70 Civ. 1313 1.8. W. 
We | ‘ 


HEALTECO, INC., (formerly known as t i 
Healthcare Corporation) 


Defendant. 


* ~ 


ee ee ee eS 
FINAL JULGMINT 

Plaintiff, United States of America, having filed ite complaint herein. 
on April 2, 1970, end efter a full trial on all issaes of liability, and the 
Court having rendered its opinion, findings ef fact end conclasions of lew 
herein on January 14, 1075: 

nNOwW, THEREFORE, it is hereby ORDERED, ADJUDGED AND 
DECREED as follews: 

L 

This Court has jurisdiction of the eubjeet matter herein and the parties 
herete. 

The effect of the acquisition by Healthco, Inc. (Healthco) of the assets 
of General Dental Supply Co., Inc. (General), M.A. Sechter Dental Equipment 
& Bupply Ce., Inc. (Sechter), Hebard Dental Supply Co., Inc. (Heberd 
Dextal) and Hebard-Metro ental Ce., ine. (Hebard-Metre) may be sub- 
stantially te lessen competition in the sale of dental equipment by dental 
dealers in Metropolitan New York, in vielation ef Section 7 of the Clayton 
Aet (15 U.S.C. § 18), as amended. 

a 

As qeed in this Final Judgments 

(A) “Persen" shall mean any individesl, partnership, firm, cerporetion, 
association, or other business or legal entity; and é 

(8) “Destel products” shall mean dental equipment, dental sundries, 


ea ee rl 

The provisions of this Final Jedgment aha'l apply to dcfeadant, its 
officers, directors, agents and employees, and te each of its subsidiartes, 
paccecsora, and accicns, and to cach of their respective officers, directors, — 
agents and employees, and to all other persons in active eoacert or partici- 
pation with any of them who reeeive actual notice of this Final Judgment by 
perecea) service or otherwise. 

Iv. 

(A) Defendant is ordered and directed, withia ninety (00) days from 
the date of entry of this Final Judgment, to take such sicps as may be 
necessary to re-establish and to operate the busir esses formerty operated 
by General Dental Supply Co., Inc. (General), M.A, Sechter Dental Equipment 
& Supply Co., Inc. (Sechter), Hebard Dental Supply Ce., Inc. (Hebard 
Dental), and Hebard-Mctre Dental Ce., me. (Hebard-Mectro) as separate, 
viable deatal product retailers, independent of each other and ef defendant. 

{B) The companies established pursuani te subsection (A) of this 
Section IV ehall consist of these acsets a8 were alilised in the conduct of 
the business ef General, Sechter, Hebard Dental, and Heberd-Metre re- 
apectively, at the time of the acquisition by Mealthes, together with such 
improvements, betterments, replacements ané all ether asceots which have 
been added te such business by Healthce. If the divestiture ordered by 
this Final Judgment requires the use by the divestes of o facility or esacts 
essential te the operation of the divestee's business, Mealthee shall transfer 
euch facility er assets, ex a suitable replacement facility or aseets therefor, 
te the companies established pursuant to this Section IV. 

v. 

(A) Bealthce ‘s ordered aad directed to divest, withia fifteen (15) 
menthe from the dais of entry of this Final Judgment, ali of its intereeta 
fm the companies established purseant to Section IV of thie Vinal Judgment 
to o purchaser er purchasers first approved by the plaintif?, or failing 
euch approval, the approval of the Court after thirty (30) days prior notice 


eh 
« . ‘ee 
os 
as 


@) Meaithce shall make known the availability for ule of the eoxpanies 
te be divested hy the usual and ordinary means fer the sale of a busieces 
" tnabeding the placing of aéverticoments in the trede magazine “Procte, ” 
and oxsil on an equal end nen-Cieeriminaiory basis furnish 00 e.sb bene 


‘ 
* 


Te 


fide prospective purchaser all necessary information, faclading financial 
end business records, regarding such companies, and ehall permit pro- 
spective purchasers te have acceas to and make euch inspections of the 
physical premises of such companies as may be reasonably necessary 
for accomplishing the divestiture ordered herein; } 

(C) For @ period of two years from the date of divestiture, Healthco 
shall use its best efforta to azsure that all euppliers with whom it does 
business shall continue to offer its products for sa!o to the divested 
"company. If daring such period the divested company hecomes unable, 
for any reasoa cther than failure of credit, to purchase dental products 
from any such supplier and cuch cupplier contiaves to supply such products 
to defendant, the defendant shall offer to sell such products to the divested 
company at cost during such period; : 

(D) Healthco ts enjoined and restrained from resequiring any of the 
compenies or assets, or any part thereof, divested parsuant te this Final 
Judgment, provided, however, that Healthco may retain a bona fide security 
interest in any of the companies or assets divested given te secure the 
payment of the purchase price therefor, and if Healtnco should reacquire 
any of the companies or assets divested pursuant to this Final Jedgment, 
Healthce is ordered to divest such reecquired compaay oF assets in accordsace 
with the provisions of this Final Judgment within ene (1) year from such 
resequisition; 

(%) The time period set forth in Section VIA! of this Final Judgment 
ahall be tolled during the pendency of any proceeding tz this Cosrt under 
this Final Judgment relating to spproval of a proposed sale which delays 
the ceusummation of the divestiture transaction propesed by Healthce. 

, Vi. 

(A) Heatthes is ordered and directed te agree, upon the request of the 
purchaser of a divested company, thai: (1) it will not, for a period of 
¢wo (2) years from the date of the closing of any divestiture made pursucnt 
te this Final Judgment, without the consent of the purchaser, employemy is 
perseanel who at the time of such divestiture og at any time within twe (2) 
meaths prier thereto, were emp.oyed of the company divented; (3) i: will 


a’ 


wetrain fo" the said two (2) year period from soliciting salee from say , 
pereee whe had parehsess otal product from a deemed eompeny [4 tine : "i 
: 3 ape ‘y, : a a, ‘i fe. o " ny! “epsied ‘ 
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year prier to completion of such divestiture; and (3) it will use its bewt 
efforts te ascure that all suppliers fram whom it purchases dental pre- 
@acta will coatinue to offer their products te the divested company, and will 
take no actions to influence er suggest in any manner that suck suppliers 
discontiaze such sales to a divested company. 
Vil. 
Uf the divestiture ordered by this Final Judgment has not been com,..cted 


, withia fifteen (16) months from the date of entry ef this Final Judgment, 


the Court, upon epplication of the plaintiff, shal! appoint a trustee whe shall 
have authority to divest, as coon as possible, all of Healthco’s remaining 
intercsts in the companies not divested, subject to the Court's supervision, 

after hearing the parties hereto on any issues presented. Said trustee's 

costs and expense shall be borne by Healthce. 

The trustee chall have the authority to assign, at Healthco’s expense, 
additional assets to any company remaining to be divested, which ia his 
opinion will enable him to promptly complete the divestiture ordered by the 
Vinal Judgment, provided that he shall first obtain the approval of the Court. 

Vil. 

(A) Healthco is enjoined and restrained for ten (10) years from the 
date of entry of this Final Judgment from acquiring, directly er indirectly, 
any financial interest in or any assets (except in the nermal course of 
busine *!. business, goodwill or captial eteck of any other person engaged 
in the sale of dental prodacts without the prior approval ef the pluiatiff, 
er the appreval of the Court upon notice to the plaintiff, and upon a showing 
thet the effect of such acquisition will nct be substantially te lessen competition 
or tend te create a monopoly in the manufacture and sale of dental products, 

(3%) In the event Heaithce desires to make an acquisition as set ferth 
im subéection (A) of this Section VIIL, it shall so metify the plaintiff ia 
writing mot less than forty-five (4%) days price te the closing date of such 
transaction, and shall provide plaintiff with the complete details thereof. 
Within twenty-five (25) days from the date en which Healthos notified plaintiff 
of the prepesed acquisition, plaintiff may request im writing edditienal 
information from Fea)thce which shall alse be furnished in writing. 

Plaintiff ehall, within twenty (20) days following reecipt of any additienal 
tuimemetion 1 equacted, advise Healthce in writing of any objection platmtiff = = =— 


4 oe hvetey. “egaeeg tans 
if des Waa 
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may have to the proposed transaction, which shall not be consummated unless 

_ Healtheo obtains the approval of the Court or plaintiff's objection is withdrewa, 

If plaintiff does not object to the proposed ecquisiticn, it may be consummated. 
a 

Within ninety (90) days of entry ef this Final Jedgment and for every 
two (2) months thereafter, Healthco shall file written reports with the 
plaiatiff setting furis the steps taken to comply with Sections [V and ¥ of 
_ this Pinal Judgment. Gach reports shall include detailed information re- 
garding the ste, . taken to re-establish the independence of cach of the 
companies to be divested and the efforts made to effectuate their sale 
inclading the names end addresses of el' persons who have expressed 
interest in the parchase of such compenies aud the terms of any offe "s 
raade to Healtheo. 

x. 

For the purpose ef determining or eecaring compliance with this Final 
Judgment, duly authorized representatives of the Department of Justice shall, 
epom written request of the Attorney General or the Assistant Attorney General 
ia charge of the Antitrust Division, sad on reasceable notice to the defendant 
made to its principal office, be permitted, eabject to any legally recognised 
privilege, and subject to the presence of counsel if so desired: 

qa) Access during its offce hours to all books, ledgers, accounts, 
correspondence, memorands, aad other records amd docaments in the 
possession of or under the control of the defendant relating te any 
matters contained in this Final Judgment; aad 
. (2) Subject to the reasonable convenience ef defendant and with- 
out restraint or interference from it to imerview officers or employees 
of defendant reyarding any such matters. 

Defendant, upon such wrilten request of the Attormay General er the 
Assistant Attorney General in charge of the Antitrast Division, chal) submit 
auch written reports to the Department of Justice with respect to any matter 
cantalned in this Final Judgment os may be requested from time te time, 
Me information obtaised by the means provided im this Section X shell be 
ddraized by any representative of the Department of Justice to any person 
other thea a duly sathorized representative of the Enecuit-e Branch ef the 


plaintiff, except ta the course of legal proceedings to which the United Status 
of America ts a party for the parpose of determining er securing com plianse 
with this Final Judgment or as otherwise required by lew, 
x1. 
Jurisdiction is retained by this Court for the purpose of esabling 
any of the parties to this Finel Judgment to apply te this Court at any time 
Yer such farther orders and directicas as may be necessary or appropriate 
_ tow the construction or carryi:.; out of this Final Judgment, for the med- 
ifieation of any of the provisions hereof, for the enforcement of compliaace 
therewith, and for the punishment of violations thereof. 
xr, 
Plaintiff shall recover costs of this action frem Healthce, 


Dated: 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


wwe e ee Oe OOO Se OO S28 QO 2 2 2222222228237" x 
: 
UNITED STATES OF AMERICA : 
-vs- : 70 Civ. 1312 
HEALTHCO, INC., : 
Defendant : 
ee ee ee ee ee es a SE SS SS SSS x 


New York, New York 
April 1. 1975--3:00 p.m. 


Before: 


HON. INZER B. WYATT, 
District Judge 


APPEARANCES: 


JOHN SIRIGNANO, ESQ., 
MELVIN LUBLINSKI, ESQ., 
EDWIN WEISS, ESQ., 
Department of Justice, 
Anti-trust Division, 
Attorneys for the United States of America 


WINSTON & STRAWN, ESQS., 
Attorneys for Defendant 
BY: EDWARD L. FOOTE, ESQ., of Counsel 


s 
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THE CLERK: United States of America v. Healthco. 

THE COURT:. In this matter, I filed an opinion 
on January 14th of this year, and after setting forth, 
for better or for worse, the findings and conclusions, 

I directed that a judgment be settled on notice. 

This is a very old matter. It was an old matter 
when I got it, and for many reasons it took a long time 
after the case was tried for me to dispose of it. 

Then I had supposed that in the light of the 
opinion of the Court that the parties would at least dis- 
cuss the matter -- maybe they did -- but nothing was done 
for about two months. And then on March 13th, at two 
airretees. after the opinion was filed, the Government served 
a notice of settlement of the final judgment on March 2lst. 

Now, the first two questions that I have are: 
Why did it take two months to submit a judgment? And 
second, did the parties discuss the matter before the 
judgment was submitted? 

MR. SIRIGNANO: Your HOnor, with respect to the 
first question, as to the taking of two months, there are 
certain procedures within the Justice Department which 
call for the presentation by any staff to their superiors 
in Washington of any judgment. I can tell your Honor that 


in the amount of time which passed it went through the 
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process in Washington. 
As to the second question, I cannot say that 
there were any serious discussions as to the terms of the 
order with the defendant. On the two or three occasions 
some conversations were had with representatives of the | 
defendants, Almost the first thing stated was in the 
opinion of the defendant that the Government was ie under 
the terms of your Honor's opinion, entitled to tottthe- 
divestiture. With that sort of an impass, your Honor, we 
felt that there was no siaraidela-sine Seaciiten any further 
discussions. 


THE COURT: Well, the Justice Department, from 


where I sit, needs a complete and total shakeup, and I 


hope with new blood it will get it. The Department of 


Justice, from my observation, is just slow, clumsy, club- 


footed, obstructive, obstreperous, medieval. It needs 


a complete overhauling. Just a vast spawning bureaucracy, 


the Justice Department. 
‘ 

As for the discussion of the matter, it is most 

disappointing. 


When, on the 2lst apparently the defendant 


filed with the Clerk a notice of counterproposal. A copy 
was sent to me with a letter dated March 19th, counsel 


for the defendant assuming that my day is complete when 
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I have lots of correspondence to answer, and that the 

Court can be dealt with by correspondence. Just as 

disappointing a performance onthe part of the defendant. 
Then the defendant suggests that the case was 


tried on the issue of liability alone, so one of the 


purposes for which we are met today is: Where was the 


order that the case was tried on? I understand that in 
some civil actions there is an order the case will be 
tried on the issue of liability alone, and we will reserve 
the issue of damages. Was there’such an order in this 
case? 

MR. FOOTE: May it please the Court, my name 
is Ed Foote. I would like to -- 


THE COURT: Yes. And the answer is either yes 


MR. FOOTE: Well, I believe there was an order. 
THE COURT: When was the order made? Remember, 
I inherited this case, so I do not know. I do not want 
to be unfair or unjust. If there was an order that said 
that we were trying it on liability alone, I would like 
to know about it. I do not remember ever hearing of that 
before. 


MR. FOCTE: Your Honor, may I try to reply 
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THE COURT: Of course. But I want information. 


I want who made the order, when was it filed. 


MR. FOOTE: Your Honor, there was no specific { 


order that states that. There was an order entered pursuant | 


to plaintiff's motion for a preliminary injunction, which 
was dated April 20, 1976, and on July 16, 1970, and I am | 
paraphrasing, if the Court please, from Page 3 of your 


Honor's opinion, and among the things that was stated at 


that time, I will quote from (b): 

"The motion was to enjoin Healthco from taking 
any other action during the pendency of this litigation 
that would impair its ability to comply with an order of 
divestiture, in whole or in part, of its interest in such 
companies.” 

This was a motion, your Honor, filed by the 
Government and there was an order entered after the parties 
discussed that on July 16, 1970. It is our position, your 
Honor, that the subject of what to divest, whether it is 
an entire divestiture or a partial divestiture, was surely 
contemplated by the parties and reflected in an order of 
July 16th. There is no express order which reserves that. 


However, if your Honor -- 


THE COURT: Then I consider the present suggestion 


frivolous. All right. So that is that. 
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Then the defendant submitted a trifling order 


which simply ignored any of the issues in connection with 


the final decree, and instead simply says -- again, I suppose 


the defendant is seeking to prolong, delay, obstruct, as 


far 


as possible, knowing that this is a busy court ~~ once 


the plaintiff directed to prepare a proposed final order 


and 


when 


Now, 


talk 


cuss 


memorandum which will give effect within 15 days. 


Now, the defendant suggested this at a time 


the Government had already submitted a proposed order. 


what excuse do you have for such a submission? 


MR. FOOTE: 


Your Honor, I called Washington to 


to Mr. Rashid on three different occasions to dis- 


a form of order. 


I also discussed on the telephone 


the form of this order with Mr. Sirignano. 


I was told that it would be pointless to have 


such a discussion because they were simply going to ask 


for total.divestiture. 


THE COURT: 


That is right. Why didn't you come 


up with some counterproposal?. 


MR. FOOTE: 


Because I believe, your Honor, and 


I believe I can demonstrate if your Honor wants to hear 


me, that in order to do that the Court has to hear additiona 


evidence, and I am not saying that, notwithstanding the 


Court's comments, to delay this matter. I do not think 
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that the defendant has done anything to delay this matter. 
Indeed, I called Washington to work the matter out. I 
cannot help it if the circumstances have changed. I cannot 
help it that I do not believe the record, as it stands, 


provides enough information for this Court to enter such 


and I would respectfully -- | 


an order, 
THE COURT: You were the ones who made the | 
record. Nobody prevented you, nobody offered evidence 


that was excluded. 


MR. FOOTE: That is true, your Honor. 


If I may, your Honor, I think in the famous 
case that all of us have cited, the Brown Shoe case -~- 

THE COURT: Please do not cite cases. I am 
not interested in the cases. 

MR. FOOTE: Your Honor, I wanted to suggest to 
the Court that in other cases of this kind that has been 
the procedure that was followed. And in the most celebrated | 
case that we all use in Section 7 litigation, the Brown 
Shoe case, that is just what the Judge did. I will not 
cite it if the Court does not want to hear it. 

THE COURT: Look, 


I know the case. My firm 


was counsel in the case. I know the case perfectly well. 


MR. FOOTE: ‘Thank you, your Honor. In that 
case, the trial Judge ~~ 
839a ( 
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2 THE COURT: I am not ignorant of it. 

3 MR. FOOTE: I did not suggest you were, your 

4 Honor. I was suggesting to the Court that a hearing 

5 after the evidence on liability is just exactly what 

6 happened in that case, and I think that in view of the 

7 fact that the acquisitims occurred in 1969, and in view 

8 of the fact that your Honor wants to put into effect some : 
9 kind of an order which will cure the harm to the public, 

10 that your Honor has seen in listenin, to the evidence, 

ll that it was our view -- and if anyone has a responsibility 


for that, it is me -- that it was our view, my view, if 

13 the Court please, not Mr. DeMarco's or anyone else, but 

14 my view that it would be in the interests of the Court | 

15 before the ultimate remedy of divestiture to know what 

16 kind of divestiture, what property to divest, how to take 

17 care of the situation, that your Honor would indeed want 

18 to hear evidence of the status of the business today, of 
how it would be best to. carve out some kind of a company 
20 to free float it in this market, to cure what your Honor 

21 finds to be our competitor. I wanted to discuss this 

a with the Justice Department and they would not discuss 

ee it with me. 

2A THE COURT: Why didn't you send a proposed 

3 order? What have you been waiting for? 
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MR. FOOTE: Well, your Honor -- 4 
THE COURT: You understand we work for a 

computer. I have tried to make this clear, we work for 

a computer. This is a 1970 case; it has to be gotten 


rid of. 


MR. FC TE: Your Honor, I have not submitted 


an order because -- 


THE COURT: No, you have made no proposal at 

all. 

MR. FOOTE: Yes, we have, your Honor. 

THE COURT: No, you have not. I beg your pardon. 
I have read your order. 

MR. FOOTE: We have not made a proposal -- 

THE COURT: You just say I embark upon a hearing. 

MR. FOOTE: And we would like one, your Honor. 

THE COURT: I am not going to have a hearing 
until you come up with some proposal. 

MR. FOOTE: My proposal,your Honor, if I may -~ 

THE COURT: Is to just have a hearing. 

MR. FOOTE: No, it is not, your Honor. My 
proposal is that the company, in view -- 

THE COURT: Just let it go on just as it was? 

MR. FOOTE: No, your Honor. That is not it. 

“THE COURT: What is your proposal and how long 
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will it take you to come up with it? 
MR. FOOTE: Well, I can file it tomorrow. 
THE COURT: Why haven't you filed it before today? 
MR. FOOTE: Because, your Honor, that again is 

my problem. I thought that your Honor was going to have 

a hearing to develop facts to determine what kind of an 

order to enter. If there is anybody responsible for that, 


it is not anybody but me. 


THE COURT: Well, it is a pretty sorry performance 


MR. FOOTE: Your Honor, I did not.look at it 
that way, but I obviously understand how this Court feels 
about it. But, your Honor, my problem was that we were 
willing to sit down amd work the thing out with the Govern~ 
ment, and the option I had was either to eccept total 
divestiture, that they were not going to meet with me, and 
they told me that, and I thought that your Honor would want 
to have evidence. And, frankly, our proposal would be 
to create a company, put it in business, and restore that 
degree of competition that your Honor has found. But it 
is a very difficult proposition because we have to analyze 
what we have left from Sechter, what we have left from 
the other companies that we acquired. 


‘Tf I may just digress a moment, your Honor, 
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2 one of the problems I see in this: Take General, we can 
3 divest General. There are some assets left. Whatever is 
4 left we will, of course, divest, if that is this Court's 
5 wishes. 
6 As your Honor will recall, General -- 
7 THE COURT: No, I do not recall any of the 
8 details, but the situation was fairly clear. Is there | 
9 any reason on earth why you could not get rid of all the 
10 dental equipment business? : 
il MR. FOOTE: Yes, your Honor. 
12 THE COURT: Why not? 
13 MR. FOOTE: There is a reason why we should not 
4 do that. | | 
15 THE COURT: But that was the violation. | 
16 MR. FOOTE: Your Honor, we can get rid of the 
7 dental equipment business, and then will that improve the 
: 18 condition of competition? Let us ake a dentist, a new 
19 dentist. He is coming out of the dental school and he | 
20 wants to buy new equipment, ten, twenty thousand dollars 
21 of equipment to set up business. 
we : THE COURT: Look, isn‘t your alternative either 
3 total divestiture or divestiture of the dental equipment 
2A area? Isn't that it? 
3 MR. FOOTE: No, your Honor. j 
yhrtes ee, ager alt eo aa 
moccke 2 ht pmeonmnmarams toe mocrea oe meer ld 


THE COURT: Isn't it pretty simple? 

MR. FOOTE: Those are two alternatives. I would 
respectfully suggest to the Court there is a third. 

THE COURT: Yes, just let you go scot-free. 
Then the Supreme Court may let you do it. That is pefectly 
all right with me. 

MR. FOOTE: Your Honor, I doubt very much the 
Supreme Court is going to be interested in this matter. 
But I do have another suggestion. 

THE COURT: Yes. All right? What is it? 

MR. FOOTE: That is, instead of just having us 
get out of supplying of dental equipment, which was one 
of the options that your Honor suggested, what difference 
will it make to the dentists if somebody else owns: these 
entities instead of us? They still are going to have to 
deal with one company. 

Your Honor, my suggestion was that we take the 
business that we acquired and take the business that we 
acquired after the acquisitions; keep us in the business 
and create a new company so that we are both in the 
business. And that way competition will not only go back 
to the way it was, assuming the condition that your Honor 


thought originally, that we have too much of the dental 


equipment ‘business, but it would keep two people in the 
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business. 

Your Honor, the Government statistics show 
tat at the time we entered this business by acquiring -- 

THE COURT: But under your suggestion now, 
would you continue in the dental equipment business? 

MR. FOOTE: Yes, sir, as one ~~ 

THE COURT: No, I won't permit that. 

MR. FOOTE: Will you hear evidence on that? 

THE COURT: No. 

MR. FOOTE: Your Honor, may I have leave to 
file an offer of proof on that? 

THE COURT: Yes. Of course you may. 

MR. FOOTE: thank you. 

THE COURT: Now, of course the Government is 
rediculous to say that you have to get out of all business. 

Will you please sit down, sir? 

The Government says although they only own 
twenty-five or thirty percent, they should have one hundred 
percent victory. I am not going to permit that. 

But the Department of Justice, being what it 
is, unless the Bench is alert the Department of Justice 
will get away with murder of the rights of citizens. 

But that is the way it operates. 


‘Now, how long will it take you to come up with 
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some proposal? Of course, I am going to give you a chance 
to present something that could carry out this rather 
difficult matter, but what can be done about it practically? 

You see, if you say we will transfer part of 
our business, we will keep the dental equipment business, 
but we will transfer part of it and we will create another 
company and we will sell it to somebody, the Government 
will come back and say, but still they have got the vast 
power, which has been accumulated by this, and within 
two or three years we predict this will wither on the vine. 
And we cannot go on beating this dead horse much longer. 

MR. FOOTE: Your Honor, I -- 

THE COURT: Now, there should be some way, and 
frankly obviously I was naive. I thought that the parties 
would long ago have sat down and agreed that the dental 
equipment business, which was the crux of the matter, 
would be transferred to some other entity and either sold 
in public or private sale, and that would be the end of it. 

MR. FOOTE: Your Honor ~~ 

THE COURT: But that was not to be done and I 
certainly do not attempt to appraise the blame, I am 
as such disappointed with the Department of custice as 
I am with the defendant. 

-MR. FOOTE: Well, I take exception, your Honor, 
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but with due respect, to any blame that would come on me 
because of that, because I cannot force the Government 
to meet with me. 

"He COURT: No, of course not. But you could 
have cone up with a suggestion. The day afterthe opinion 
was filed there was no reason that you could not have sub- 
mitted a proposal. 

MR. FOOTE: Your Honor, the day after the opinion | 
was filed and for sometime thereafter I was under the 
opinion, which I believe your Honor has also shared, that 
we would sit down and work out such an order. And there- 
fore, I do not feel that the inability to do that is any 
part of my responsibility. 

THE COURT: I have not said that it was. I have 
said I am just disappointed in the Government as in the 
defendant. 

MR. FOOTE: Your Honor, I would like, if I may, 
to have another moment, please. 

THE COURT: Of course. 

MR. FOOTE: I believe that to effectuate your 
Honor's order that it is wise for me to look at this 
from the standpoint of what is in the interests of a young 
dentist, and I have thought about that a great deal be- 


cause it is certainly pointless for me to look at it any 
) 
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other way because as I read your Honor's opinion it is 
the dentist, the young dentist, who is going into the 


business who wants to look to get a source of supply for 


equipment. Your Honor, that is the public interest. He 


is the guy that wants to have alternative sources of 
supply so that there will be price competition and all 
the other problems that our system will operate. I have 
looked at it that way. 

If your Honor orders us to divest the equipment 
gales of General and Hebard and Sechter, we will be back 
to the several hundred thousand dollars of equipment sales 
that we had prior to 1969. And, your Honor, General was 
in a state of a creditors' committee, being operated under 
a creditors' committee for two years before we bought them, 
If we float that company, your Honor, sell those assets, 
sell what is left, I respectfully suggest to the Court 
that that company, with the equipment business that we 
now have, that company floated will not make it in this 
industry. 

I respectfully suggest to the Court that if 
we take all our equipment sales and sell it to a. ther 
entity, company X, that still the young dentist in New 
Jersey or White Plains can only look to one company for his 
source of supply. 
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I was hoping to construct, meet with the 


Department of Justice and construct, additional competition 


by some method of allocating our properties so that a new 


company might be created, and we would remain in the business| 


giving the dentist an alternative. 

Now, your Honor has suggested that the Govern- 
ment will object to that by saying that such a company, 
created in that fashion, will no longer endure. 

Your Honor, I respectfully suggest to the Court 
that the people I have talked to in the business, who are 
professionals, would say the same thing, with all due 
respect, about your Honor's suggestion that we sell the 
equipment business. 

Now, I think it may well get down to manufactur~ 
ing lines. I was prepared to prove today, and I have 
affidavits, ycur Honor, that we know of twenty-six new 
manufacturers that have come into the business since 1970, 
which is the date most of the evidence was related to, and 
that I believe that we could go a long way in getting a 
company into the business with manufacturing ties, making 


it a viable competitor. It is not as if we had all the 


perfect options in the world, because, your Honor, no matter 


what kind of a company that is created, somebody could say 
that thatcompany will not survive, and we were hoping to 
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have a chance to present to the Court in evidence and 
other things what the industry looks like. Because your 
Honor is going to order divestiture to take effect in 
today's structure, not that of 1970, and I do not know 
any other way to do this, your Honor, than to bring to the 
attention of the Court, for this Court's review, what has 
happened since 1970. And I do not do this in the idea of 
delaying the matter at all. I respectfully object to that. 

THE COURT: I do not even understand what it 
is you are asning. 

MR. FOOTE: I want a hearing. 

THE COURT: You want a hearing on what? 

MR. FOOTE: I want a hearing -- 


THE COURT: I have pointed out that your paper, 


that you filed, is nothing but frivolous. It has nothing 


to it. It simply says that the Court has jurisdiction 
of the subject matter, and then that the plaintiff is 
directed to prepare a proposed final order and memorandum. 
That is absolutely nonsense. The plaintiff, at the time 
you served this, had already prepared, served and filed 
a proposed final order. No memorandum of law, but God 
knows we do not need any more of those. 

What is it that you want? You have got no 


- 


proposal here. 
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MR. FOOTE: That is true, your Honor. Not 
in writing, but I have one I will be glad to put together 
and file with the Court as promptly as the Court wants to 
read it. 

THE COURT: Well, what kind of a hearing do 
you want? 

MR. FOOTE: I want a hearing to demonstrate 
the fact that to determine the effective kind of relief 
to be entered, your Honor should have in mind the 
manufacturers available, who is it that is now selling 
dental equipment, to whom, what companies have come into 
the market, how can we effectuate, if the Court please -~- 

THE COURT: How long will such a hearing take? 

MR. FOOTE: I would say it will take a day, 
perhaps a day and a half, no more. 

THE COURT: All right. Then can you have your 
proposal by tomorrow morning? And we will have the 
hearing on Thursday. Tomorrow is Wednesday and we will 
sit on Thursday. All right. 

MR. SIRIGNANO: May I speak, your Honor? 

THE COURT: Yes, of course. Although I am not 
very sympathetic to anything you want to say. 

MR. SIRIGNANO: I realize that, your Honor. 

Your Honor, I have been listening to Mr. Foote's 
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characterization and, respectfully, to your characteriza- 
tion of the order submitted by the Government. In this 
instance we attacked, as illegal under Section 7, four 
acquisitions by a company which was in the market. It is 
my understanding that following an adjudication of the 
illegality of those four acquisitions we were entitled 


to the divestiture of the four acquired companies, not 


in the form of a single company but in terms of an attempt 


to restore the situation of five competitive entities. 

The proposed order submitted by the Government 
does not call for the defendant to get out of the dental 
supply business, it calls for them to divest the equivalent 
of that which was acquired and which your Honor has found 
was acquired illegally. 

I would like.to simply add one further fact, 
that currently the types of facts that Mr. Foote wishes 
to put forth before the Court on the hearing which is 
requested are the facts which were attempted to be put in 
in the course of a trial, an attempt to prove no liability, 
and I see them as totally irrelevant to the question of 
what relief the plaintiff is entitled to in terms of the 
adjudicated illegality of four specific acquisitions. 

I regret your Honor feels as he does about the 
plaintiff and the Justice Department. I can assure you 
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we have -- 


THE COURT: I think it is outrageous, oOut~ 

rageous. It is just a bureaucracy run wild, like a jungle 
plant. Like a jungle plant. No sense of proportion, 
nitiadiee, nothing. No sense of proportion whatever. 

But that is what happens when you get the 
proliferation of bureaucrats. Well, all right. 

So we will meet here, then, and please not later 
than nocntime. Let us have your proposals and we will 


meet here at 9:30 on Thursday. 


MR. FOOTE: Your Honor, may I say one other 
thing? May we have leave to present the material, since 
there are witnesses around the country, by affidavit on 
Thursday? 

THE COURT: Well, I do not know. Mr. Sirignano, 
what do you say to that? 

MR. SIRIGNANO: I am totally unable to respond. 
I have not the slightest idea what it is that Mr. Foote 
intends to put forth. 

THE COURT: I haven't either. I mean, we are 
both in the same shape. 

MR. FOOTE: Your Honor, what my proposal was, 
to save the Court's time, we will file the proposal with 
affidavits, and if your Honor would want to take both 
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those on Thursday we can have them all on your desk, 
with your Honor and Mr. Sirignano on Thursday, and we 
will not have to take the Court's time up with a hearing. 

THE COURT: We will have to give the Government 
a chance to study it. 

MR. FOOTE: Yes, your Honor. 

THE COURT: What I am specifically interested 
in is, since I have to make a final judgment, and at the 
moment I have only one before me, and in the absence of 
anything else I will have to sign it, what is the alterna- 
tive? 

MR. FOOTE: Your Honor, may we have leave, then, 
to file our proposal with supporting affidavits by 10:00 a.m 
on Thursday morning? 

THE COURT: Well, suppose you bring them in 
here on Thursday morning. All right, 10:00 a.m. I usually 
start at 9:30 but 10:00 a.m. And then we can recess for 
the length of time that it will take to read them, and 
the Government will be here. The Government can read them 
in the witness room and I can read them in the robing room. 


MR. FOOTE: Thank you, your Honor. 


THE COURT: But this thing, this thing just 


cannot go on any longer. So you are joing to come in with 
a proposed counterorder and affidavits in support of it. 
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MR. FOOTE: Yes, your Honor. 

THE COURT: At 10:00 a.m. on Thursday morning. 

MR. FOOTE: That is correct. 

THE COURT: All right. _ Then that is the way 
it will be. We will meet here on Thursday morning 2t 
10:00 a.m. and we will see what papers are submitted; and 
then, Mr. Sirignano, I will give you and your colleagues 
a chance to sit down and go over it, and as soon as you 
have a chance to do that then we will meet and I will 
give you a chance to be heard. 

MR. SIRIGNANO: Thank you, your Honor. 

THE COURT: All right. Then we will see what 


happens. All right. Thank you. 
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AFFIDAVIT 


I, IRWIN KALIK, being first duly sworn, devoses 
and says as follows: 
1. I have knowledge of the following facts from 
| my personal observation or based upon an examination of the 
| books and reccrds of Healthco, Inc. under my direct super- 
vision and control. 
2. I am an executive vice-president of the 
Heaithco Dental Supply Division and am familiar with the 
sale of dental products in Metropolitan New York. My 
present position is New York Regional Manager for Healthco. 
3. In the four New York area Healthco stores, 
dental equipment is sold primarily by specially trained 
Salesmen designated as equipment specialists. These 
equipment specialists sell equipment exclusively. The 
isales of these equipment specialists account for between 
85 and 90% of total Healthco equipment sales. The remain- 
ing 10% to 15% of equipment sales are primarily incidental 
,Sales of small equipment items made by Healthco's other 
Salesmen. 
4, In each of Healthco's New York area operations, : 


the equipment specialists and their length of service is as 


‘follows: 
856a 


Norman Berkowitz f 
Ronald Minor 
Frank De Francisco 


; a ‘4 : F Equipment Salesman ; '< "Years of Service 


dy 
3 
6 
Sechter ; 
| Carl Waxman 8-9 
Arnold Cohen : 2-1/2 
Will Carlin a less than 1 
: Hebard 
° | Robert Irwin 15 
Hebard Metro 


James Fanto 2 


ee ee OE 


ot ides 5. In each eters, the number of equipment 
specialists today is the same as or greater than the num- 
ber of equipment specialists employed at the time of the 
stores' acquisition by Healthco. The three former com- 
| panies, S.S. White, General and National which now are 
| Known.as Rower had a total of two equipment specialists at 
the time of their acquisition. Sechter had two equipment 
_ | Specialists at the time of its acquisition. Hebard has had 
the same equipment specialist as at the time of its acquisi- 
tion. Hebard Metro had one equipment specialist at the 
time of its acquisition. f -! | | 
6. At the Rower branch, located at 331 W. 44th 


pee | 


Street in New York City, Healthco maintains a service de- 


partment for equipment. This service department currently | 
. ! 
bake ds employs 9 equipment servicemen and 4 clerical and supervisory 


personnel. 


ay.” 


heey } ' 7. Healthco owns the building which is now 


tas i “. occupicd by Rower. That building has approximately 16,000 
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Square feet of Space. The facilites at that building 


include warehouse Space, an equipment Showroom, drafting 


and receiving area and administrative offices, 


argon facilities for dental office design, @ shipping 


8. The equipment lines acquired by Healthco at 
the time or its New York acquisitions are &s follows: 


Ritter Company, Rochester, New York 
S.S. White Company, Philadelohia, 
Pennsylvania 
General Electric Company - Dental X-ray 
Division, Milwaukee, Wisconsin 
Weber Company, Canton, Ohio 
Valtronic Corporation, Bronx, New York 
Dental Eze Company, Des Moines, Iowa 
Costal Dynamics Corporation, Santa Monica, 
California 
Chayes Dental Company, Danbury, Connecticut 
Mid-West Anerican Dental Manufacturing 
hicago, Tilinois 
abinet Company, Two Rivers, 


Phillips Medical Connecticut 
Pelton Dan} North 


Star Dental Manufacturing Company, 
Philadelphia, Pennsylvania 
| 9. Sales of the equipment lines listed in 
| Paragraph (8) above currently represent &approxim sly 85% 
jOf-Healthco's equipment sales to dentists. 
10. Healthco's business records reflect the names 
Of all of the dentist Customers of Healthco's Ne. York area 


equipment Specialists, 


Subscribed and Sworn to before 


Db 
me this DM aay of April, 1975, 
—_~ 


LEANOrR T. GROWN 
No. 41.451 7599 
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STATE OF NEW YORK ) rT Kel 7 4/3 [75 ; 
COUNTY OF NEW YORK ) ; 


AFFIDAVIT 


I, IRWIN KALIK, being first duly sworn, deposes 
and says as follows: 
1. JI have knowledge of the following facts from i 


my personal observation or based upon an examination of 


~ me 


the books and records of Healthco, Inc. under uy direct 
supervision and control. 

2. Iam an executive vice-president of the 
Healthco Dental Sussis Division and am familiar with the 
sale of dental products in Metropolitan New York. My 
present position is New York Regional Manager for Healthco. 

3. Healthco entered the Metropolitan New York 
dental products supply business in January, 1969 when 
Healthco's Rower Division purchased S. S. White's dental 
dealerships in the New York area. The major lines of 
dental equipment which Healthco sold in Metropolitan New 


York following the S. S. White acquisition were those 


manufactured by the f vllowing companies: 


1. Ritter Company — Rochester, New York 
(dental units, X-ray machines, chairs, 
cabinets, etc.) 


2. S. S. White Company - Philadelphia, 
Pennsylvania (dental units, X-ray machines, 
chairs, cabinets, etc.) 


3. General Electric Company, Dental X-Ray 
Division - Milwaukee, Wisconsin 
(dental X-ray units) 
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Weber Company - Canton, Ohio ! 
(dental units, X-rays, chairs, cabinets, etc.) 


Valtronic Corporation - Bronx, New York 
(cabinets) 


Dental Eze Company - Des Moines, Iowa 
(dental units, chairs, cabinets) 


Costal Dynamics Corporation - Santa Monica, 
California 
(dental units, chairs) 


Chayes Dental Company - Danbury, Connecticut 
(dental units, chairs, cabinets) 


Mid-West American Dental Manufacturing Company- 
Chicago, Illinois 

(dental units, chairs and cabinets) 

American Cabinet Company - Two Rivers, 
Wisconsin 

(cabinets ) 


Phillips 
(X-rays) 


Pelton & Crane Company - Charlotte, North 
Carolina 
(dental units, chairs, cabinets and lights) 

13. Star Dental Manufacturing Company - Philadelphia 
Pennsylvania 
(dental units) 

No new equipment lines were added to Healthco's 

ROPNe EN as a result of the acquisition of General Denta, 


| Supply Co., Inc. 


| No new equipment lines were added to Healthco's 


| taventory as a result of the acquisition of M.A. Sechter 


pe Equipment and Supply Co., Inc. 
‘ 


f { No new equipment lines were added to Healthco's 

, sabeuheiee as a result of the acquisition of Hebard-Metro 
| Dental Company, Inc. 

| 4, During the last six years, there has been a 


i 


| substantial increase in the number of manufacturers of 


ay 
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dental equipment. Today, there are over 40 domestic 


manufacturers of dental chairs and a number of foreign 


| chair manufacturers who compete for sales in the United 


States. 


| companies are 


¢ 


Since 1969, there have been eleven (11) new 
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| companies who manufacture and sell dental chairs. Those 


as follows: 


Dentsply 

Litton 

Midwest American 
Parkell 

Pelton & Crane 
Unitek 

Micro 

Scope 

Ormco Corp. 
Morse 

Westwood Dental Mfg. Co. 


5. Today, there are over fifty (50) manufac- 


\ 
| turers of dental units in the United States. Twenty-six 


(26) of these companies have entered the market since 1969. 


WwW On nu ow nr 


Those companies are: 


Belvedere 

Biotec 

Dental-Ez 

Dentsply 

Health-Kit Corp. 

Litton 

Parkell 2 
Pelton & Crane 

Star 

Unitek 

Health-Science Products 
Hi-Low Dental Equipment 
Shelley - 
Proma (Progressive Machine Products) 
Scope 

Simplified Concepts 

Viking Inc. 

Ergonamic Environment Inc. 
Exec::tive Cabinet Co. 

Erik Industries 

Morse 
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McKesson a ie ah a at oe 
23. Beaver State Dental i oe 
24. Burton Cabinet Co. 

25. Winders of Seattle 

26. Lelaxadent 


6. Since 1969 more than 25 other companies have 


entered the market selling smaller pieces of equipment. 


7. Within the last three years, additional 


dental dealers have entered the Metropolitan New York area 


selling dental equipment. A partial list of these firms 


follows: 


a) The Avis Leasing Co., 666 Fifth Avenue, New 


York, New York, which began as @ dental equipment leasing 


company, now also sells all major lines of dental equipment. 


b) University Dental Supply, 200 E. 23rd Street 


in New York, entered business within the last six months as 


a full service dental dealer. This company has announced 


that it is offering all major brands of equipment and 


‘quae 


c) Selzman Dental Co., 902 Coney Island Avenue, 
' Brooklyn, New York, began selling dental equipment and 

‘|’ service for that equipment within the past year. 

il d) The Becker-Parkin Dental Supply Co., Inc., 
| 247 w. 42nd Street in New York, formerly sold only dental 
|' sundries in the New York area. During 1974, new owners 

| expanded operations and began selling dental equipment. 

i e) City Dental Supply, 369 Washington Avenue, 
Garden City Park, New York, previously sold only small 
amounts of dental equipment to institutions. Within the 
{ 


past two years, this company has begun selling equipment 


oh. 


In dentists. Recently, within the past six to eight months, 


' they opened a new equipment showroom in Garden City Park on 


| Long Island. They now offer all major lines of equipment 


*° sntists. : 
4 (f) Ripceo, 461 Court Street, Brooklyn, New York, 
| has within the past two years entered the dental equipment 


‘seu This company does not sell sundries, but offers a 


| 
hae York, has recently expanded its equipment salts. 


full line of equipment and service. 


g) I. Chodos, 241-21 Braddock Avenue, Bellrose, 


j Within the past year, they have added a new service depart- , 
a and have become a major full service dental dealer. 
h) M&M Dental Supply, 231 E. 14th Street, New 
York, has within the past year come under new ownership. ! | 
This company has expanded its sales to include dental equip- 
ment as well as sundries under its new ownership. 
4) Newark Dental, 726 Fairfield Avenue, 
Kenilworth, New Jersey, was formerly only a sundry dealer. 
| Within the past year, this company has begun to offer major 
y equipment lines. 
l 4) American X-Ray, 568 Grand Avenue, Englewood, 
» Jersey, formerly offered service for dental X-ray 
Deak Within the past two years, this company has 


begun selling as well as servicing dental X-ray equipment. 


i 8. Mail order companies have increased their 


|| equipment sales and have expanded the scope of the equipment 
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lines they offer. Specific examples of these companies are: 


a) Blank/Sherry Bay Shore, NY 

b) Darby 100 Banks Avenue 
Rockville Center, 
NY 

c) By-Rite Box 200 

210 Ditmas Ave., 

Brooklyn, NY 

d) Wolins Farmingdale, NY 


e) Interstate Drug Engineers Hill 
Exchange Plainview, NY 


f) Unitek 140 Sylvan Ave., 
Englewood, NJ 


i These companies are now advertising many major equipment 
lines. 

9. One new mail order house, the Alger Equipment 
Company, located in Texas, has entered the market within 
the past year and specializes in equipment sales. 

10. Numerous independent contractors have 
recently begun selling equipment. Many of these small 

sellers are also independent servicemen. Many equipment 

| manufacturers have begun selling directly to these 
independent contractors. While the precise volume of this 
business is unknown to me, it now presents substantial 
! daily competition to Healthco. Tony Riso, located at 
149-58 21st Ave., Whitestone, New York, is one such example. 
' Carl's Gas, located at 241-15 Braddock Ave., Melrose, 
New York, formerly sold only anesthetic gas to dentists. 
Recently, this company has begun selling gas equipment 


, @irectly to dentists, as well. 
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1l. Approximately thirty percent (30%) { 


of dental equipment sales to dentists are to new dentists 


who are setting up practice. The other purchases by 


dentists of particular items or pieces of equipment 


are selected from catalogues and the established dentists 


buy such items direct from manufacturers or from a 


dealer. 


12. In 1974 Healthco sold in Metropolitan 


New York approximately $1.2 million of dental equipment 


to new dentists. Other sales of dental equipment were 


made to institutions, established dentists and 


laboratories; such sales were of particular pieces and 


Healthco in making these sales competed with new a 


manufacturers, dealers and mail order houses listed 


above (as well as the many pre-existing manufacturers 


and other competitors.) 


13. In 1974 Healthco's total equipment sales 


in Metropolitan New York to all dentists was $3.8 million. 
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IRWIN KALIK 


Subscribed and sworn to before 


a 
me this 2 day of April, 1975. 


A A AO cag 


Notary Public 
LEANDER T. BROWN 
No. 41-4517590 
Quatified in Queci's County 
Certificate filed in iv¥cw York County 
Commission Expu-2 March Ju, 19/6 


AFFIDAVIT 


I, LUDWIG WALTER, reside at 69-43 173rd Street, 
Flushing, New York. I have knowledge of the following 
facts: 

1. I am the Executive Vice President of Walter 
Dental Supply, Inc., which is located at 275 Huyler Street, 
Hackensack, New Jersey. 

2 Our total equipment sales have been as 


follows in the following years: 
e 


1970 - $ 883,515.68 
1971 1, 306,124.06 
1972 1,681,675.66 
1973 1,926,992.27 
1974 2,430,583.72 


3. Our total sales of service and repair have 
been as follows in the following years: 
1970 $ 160,314.78 
1971 208,502.77 
1972 277,179.05 
1973 339,607.41 
1974 415,874.54 
a, We do not maintain a breakdown of equipment 


‘gales to classes of customers in our books and records. 


Our equipment sales to dentists, however, are more substan- 


tial and have been increasing at a faster rate than our 


equipment sales to institutions. 


‘ - 
gor 7 
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cae iy nal 


meen Walter 


Subscribed and sworn to before 


th 
me this {9% ~ day of March, 1975. 


Notary Public 


No cey 
My Comission © 
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AFFIDAVIT 


I, HOWARD KROCHMAL, reside at 5700 Arlington 
| 


Tae Bronx, New York 10471. I have knowledge of the 
following facts: 
l. I am the Vice President of Durable Dental 
Equipment Corp. which is located at 3001 Eastchester Road, 
Bronx, New York 10469. ’ 
2. Our total equipment sales have been as 


follows in the following years: 


1970 219,375.00* 
1971 464,694.00 
1972 893,517.00 
1973 895,026.00 
1974 1,176,072.00 
3e Our total sales of service and repair have 
been as follows in the following years: 


1971 $ 82,295.00 
1972 125,256.00 
1973 163, 266.00 
1974 196,191.00 


4. These sales figures represent sales almost 


exclusively to dentists. 


; *Combined Equipment, Service and Repair. 


a 


rah 


: Howard Krochma 
{ Subscribed and sworn to before 
| me this to “aay of March, 1975.. 
alle beth ; 


ee 
Notary Public 


: al Poctby 
Queti's | in Bone County 
Vorny Lap.res Mi rel 1%, 1% 7 


7 


| 
ren aan 
WOTARY Fil Sou nt Mew York 
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STATE OF NEW YORK ) 
) 
) 


ss.: M 5 , 


COUNTY OF NEW YORK 


AFFIDAVIT 


JAMES V. DeMARCO, oveing first duly sworn, deposes 


and says as follows: 


1. I am an attorney associated with the law firm 


of Winston & Strawn in Washington, D.C., an attorney of 
record in the matters of United States v. Healthco., Inc., 
| 70 civ. 1312 (S.D.N.¥.) and Central Dental Supply Corpo- 
380 (E.D.N.Y.) 


ation v. Healthco, Inc 73 Civ. 


r » Inc. 


2. During the course of pretrial discovery in 


| Central Dental Suoply Corporation v. Healthco, Inc., I 
| obtained from attorneys representing the plaintiff figures 
disclosing that company's sales of equipment and repair 


for the years 1970 and 1974 which are as follows: 


$ 646,218 
$ 1,249,402 


1970 
1974 


Based upon the representations made to me by 


% 


;Plaintiffs' attorneys, I believe the figures stated above 


bes be accurate and true. 


| f 
; havo VA bb Mawr 
. ames V. DeMarco 


Subscribed and sworn to this 


jz 


day of April, 1975. 


oe Pee a gi 
j Le?) u{tr 4 8 .-———a— 
e Notary ruollfc : 


CLEANDFR T. DROWN 
No. 41-4517590 
Qualified in Queens County +54 
ideute ded im iWew York County : ‘ 
Commission Capes March 30, 19/6 ; See 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
sinsecesicaieiscapdaalbiiit Scecescosnnecsnaeoocenceaes ¥ 
UNITED STATES OF AMERICA, 


Plaintiff, 


~against- 70 Civ. 1312 


HEALTHCO, INC., 


) 


Defendant. 


Before: 


HON. INZER B. WYATT, 
District Judge 


New York, April 3, 1975 
Room 102 - 10:00 a.m. 


APPEARANCES : 


JOHN SIRIGNANO, Esq. 
MELVIN LUBLINSKI, Esq. 
Department _ of Justice 
Anti-Trust Division 
Attorneys for United States of America 


WINSTON & STRAWN, Esqs. 
Attorneys for Defendant 
By: James V. DeMarco, Esq. 
Thomas W. Bianchi, Esq., of Counsel 
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THE COURT: Good morning. Now, what does the 
defendant have to say this morning? aa 

MR. DE MARCO: Good morning, your Honor. 

The first thing I would like to say is that we 
apologize or Mr. Foote apologizes for notbeing here this 
morning. He was required to return to Chicago to represent 
a matter in court and got snowed in in O'Hare. We are, 
however, ready to proceed and I will do the best I can under 
those circumstances. 

THE MURT: All right. 

MR. DE MARCO: As we left on Tuesday, the defendan 
asked for the opportunity to present affidavits addressed 
to the question of our position that nodivestiture should be 
required at this stage of the case because of changed market 
conditions and we asked for a hearing on that matter and askea 
for the oppourtunity to make an offer of proof by way of 
affidavit. 

I am prepared this morning to present four 
affidavits addressed to that question and I would like -- 
I have served them on the government -- Ta 

THE COURT: In other words, you are suggesting 
that on the opinion of the court a decree should be entered 
in favor of the defendant? 

MR. DE MARCO: In essence, yes, that would be 
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true, your Honor. 

THE COURT: Isn't that a paradox? 

MR. DE MARCO: Not necessarily so as I think the 
facts which are exhibited -- 

THE COURT: I mean for better or for worse and 
Subject to review, I found that the law was violated. 

ME. DE MARCO: Yes, your Honor. 

THE COURT: Now, the law having been violated, 
why should I enter a decree in favor of the de fendant? 

MR. DE MARCO: The finding of the Court was 
that there may be substantial lessening of competition in 
the sale of dental equipment within metropolitan New York. 


That finding was based upon acquisitions which took Place 


in 1969, 
THE “OURT: Yes. 


MR. DE MARCO: The affidavits of Erwin Kalik, 


which I will hand up this morning, addressed to this question 


he is regional manager and executive vice President, and the 

deposition of twoof the witnesses at the trial, for example, 

excuse me, one company who was a witness at the trial 

was Walter Dental Supply, the executive vice President Ludwi 

Kalik has handed us an affidavit. Howard Krochmal, who 

was a witness, and my affidavit based upon discovery in 

a related matter all indicate that the defendants performance 
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in the sale of dental equipment nowhere near approximates 
the substantial growth of other competitors in the sale 
of dental equipment. 

Mr. Kalik's affidavit points out that since the 
trial of this ccase 26 new manufacturers of dental chairs 
have entered the New York market and are now selling here. 
13 new manfuacturers of dentalunits have since the trial of 
this case entered the New York market and are selling 
dental units here and a number of.other smaller manufacturers 
are all here. 

In addition, approximately 13 full service dental 
operations, according to Mr. Kalik's affidavit, have since 
the trial of this case entered the New York market. That 
was our position; that so many changes have taken place 
for the increase of competition that divestiture would 
no longer be required. 

We are also prepared this morning, your Honor, 
to submit a final judgment in line with your Honor's very 
explicit order on Tuesday that divestiture of the equip- 
ment and of the business, some form be submitted to provide 
for that, so I am rez'ly arguing the alternative this morning 
We think the evidence shows, since divestiture is an 
equitable remedy and the Court can consider these factors, 


that the competition has changed since the trial of this 
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case, the competitive factor in the sale of equipment, 
that while your Honor found that there may be a substantial 
lessening of competition that we should have an opportun- 
ity to demonstrate that that is no longer true. 

For that purpose we submit these affidavits. 
I am, however, prepared to go forward and comply with the 
express directive by submitting a form of final judgment 
that addresses solely the question of the equipment business 
acquired and a plan for divestiture of that business. 

THE COURT: All right. Suppose you submit to 
the clerk for filing the four affidavits to which you refer 
and give a copy of those affidavits to counsel for the 


government. 


MR. DE MARCO: I have done so this morning, your 


I would also like to submit a separate and second 
affidavit of Mr. Kalik again that addresses itself simply 
to the question of why this proposed relief on the equipment 
area is appropriate. The reason why I asked him to prepare 
two affidavits is the first questimis one on why no 
divestiture is necessary at this time. 

I then put in a separate affidavit, Kalik 2, if 
we have to divest, what are the facts on that area. 


THE COURT: Suppose we wait just a minute and give 
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me a chance to look at these. 

MR. DE MA..cO: Yes, your Honor. 

(Pause.) 

THE COURT: Have counsel for the covernment had 
a chance to read these affidavits? 

MR .SIRIGNANO: We are just reading them now, 
your Honor. 

THE COURT: All right, I wil? wait until yov 
finished. 

(Pause. ) 

MR. LUBLINSKI: We are prepared, your Honor. 

THE COURT: All right. 

Does the government want to comment on these 


affidavits? 


MR. SIRIGNANO: Yes, your Honor. After reading the 


affidavits it appears to me that the facts which the 
defendar.t now seeks to place before the Court amount to 
nothing more than an attempt to retry the case. 

Essentially, assuming the truth of these facts 
and we have no basis for knowing whether they are or not 
true, these are essentially the same type of fztets which 
the defendant brought forth in an attempt to escape 
liability. 


We think that they are completely irrelevant to 
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& 2 the question of the type of relief to which the plaintiff 
3 is entitled following adjudication of illegality of 
4 the acquisitions. 
5 


I should say also, your Honor, that even assuming, | 


6 and we don't believe that this is proper, that the only ~ 
% entitlement were to divestiture solely of equipment, that the 
8 proposed order does not in no way accomplish that and does 
9 to a great extent almost add up to the entry of a judgment in 
10 favor of the defendant. 
ll jj THE COURT: I haven't seen the proposed order yet. 
12 We haven't come to that. 
| 13 I will accept these affidavits for filing, but 
14 I don't think I will accept the suggestion that a judgment 
15 be entered in favor of the defendant. 
16 So, Mr. De Marco, let us go to your second point | 
7 that you have a method of carrying out the divestitute of 
18 the dental equipment business without the dental sundries 
19 business. 
20 | MR. DE MARCO: Yes, your Honor. 
21 THE COURT: I indicated the other day that 
a it seemed to me that that would carry out the motivation 
23 of the opinion. 
aA MR. DE MARCO: Yes, your Honor, I understand 
ys) that. 
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THE COURT: Shall I take a look at it? 

MR. DE MARCO: Yes, your Honor,if you would, 
please. 

THE COURT: All right. 

MR. DE MARCO: Mr. Sirignano has just read a 
second affidavit of Mr. Kalik addressed to this question 
and a proposed judgment. 

THE COURT: And yohave given these to counsel for 
the government? 

MR. SIRIGNANO: Yes, your Honor, we have seen them. 

THE COURT: All right. 

Give me a chance to look at them. 

(Pause.) 

THE COURT: All right, Mr. Sirignano, I have looked 
at this proposed final judgment of the defendant. 

I am now prepared to hear your comments. 

MR. SIRICNANO: Your Honor, I would like to 
address my comments to the question as to whether divesti- 
ture addressed only to equipment sales is, in fact, consisten 
with the Court's opinion. 

We believe it is not. We believe that as a matter 
of law it follows that on the basis of your Honor's opinion 
that divestitute of all four acquired companies completely 


is required. 
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2 If I may explain our position on that. You may 
4 3 tscall, your Honor, that. the government originally argued 

4 | that there was a substantial lessening of competition 

5 among dental dealers in sale of all dental products and 

6 in the two sub markets of equipment and in sundries. 

7 Your Honor found that there was no violation with 

8 respect to sundries and then found the violatim with 

9 respect to dental sales of equipment. 

10 Your Honor then stated that having found the 

ll violation in terms of equipment, it was not necessary to 

12 examine the questimof the illegality of the acquisitions wi 

13 respect to sale by dental dealers of all dental products. 

14 Now, I believe it would be clear that had the 

15 Court fila illegality in terms of the broader market of 

16 all dental products, it would follow that we would have been 

17 entitled to divestiture of all four acquired companies in 

terms of their total operations; that having found the 

19 illegality solely with respect to dental equipment, it follow 

20 that the only basis upon which it can be unnecessary to have 

21 decided the question of illegality as to the market 

2 measured by all dental products is that it would entitle 

23 us to the same relief as it would be with respect to a 

24 finding of illegality with respect to all dental products. 

3 This it seems to me is perfectly reasonable. 
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That on the facts as shown in the course of evidence pre- 


sented in the course of the trial, a proper return as far as 


possible to the status which existed at the time of the 
acquisitions to restore the competitive situation solely 
within theequipment field would require total divestiture. 
The proposal made by the defendant with respect 
to the equipment market goes along the lines as if the 
sale of equipment and the position within the equipment 


market of the four acquired companies was something which 


those four acquired companies. 

I believe thatthe evidence and the picture of denta 
dealer operation, was given your Honor in the course of the — 
trial, make it clear that the position within the market for 
equipment as well as any othermarket of dental products has 
to do with the totality of operations. It has to do with 
the ability of the company to obtain the lines from a number! *, 
of suppliers, which is a function of its total qmeration and ere 
its credit. It hasto do particularly with the good will of 
the operation of companies who have been in the | ot 
business for a long time, of the good will of individual a 
dentists who deal on a weekly basis with the representatives 


of the dealer. cat 


The very fact that in all the years in which dental 


: v > 
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dealers have been operating and the number may be as 


high as 60, only in one instance -- only in one instance 


in recent times has there been existent a dental dealer whic 


sold only equipment. The fact is that -- that dental dealer 


was never relatively large compared to any of the acquired 


companies. 


I think it is perfectly plain that to reestablish 


the competition which existed at the time of the acquisition 


within the dental equipment market it requires the divestitur 


of the four acquired companies or entities which approximate 


their position in the market at the time 
which includes the totality of the name, 
other products which were generally made 


potential customers for dental equipment 


of the acquisition 
of good will, of the 
available to the 


that the four 


acquired companies did at the time of their acquisition. 


THE COURT: Mr. De Marco, I am not certain what 


happens. You say here in this proposed order that the 


defendant is directed to offer,to establish and sell. How 


am I to visualize that? 


Just amblic offer and then, of 


course, if nobody comes around and Says, we want to accept 


your offer, then you come back and Say, we have complied 


with it so now let us go scott free. 


MR. DE MARCO: No, your Honor, that would be para- 


graph 5 I think that you are readingnow. 
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Paragraph 4 is an explicit order to divest the 
business and that must take place within 15 montns of the ent 
of this final judgment. According to the terms in paragraph 
5. Paragraph 5 is the way the company would be constructed 
and would require the defendant within 120-day period 
to put this package together and to get it advertised and to 
make reasonable efforts to get it sold, but the sale itself 
of the new equiyment corporation must be effected within the 
15 months. 

I would like to respond to some of Mr. Sirignano's 
comments and also to give an explanation of tow this order 
was arrived at and what it is intended to do. 

I think the best way of salen it is to begin by 
stating that we made a very conscientious effort to take 
those portions of the government's proposed judgment pena ee 
acceptable and within the wnfines of what Mr. Kaylik said to 
would be possible. We said, Mr. Kalik, we are required 
under the Judge's order to find some way to carve out the 
equipment business. Now, I am sorry abo. that, we didn't... 
win that point, let's live with that fact. 

We have here the government's proposed judgment. 
Let's live with as much of this as we can. How can you 
best live with that fact and he explained, as I think is 
contained in his affidavit, the way epee conducts its 
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equipment business, just that particular part of the 
business. 

Healthco entered this market in 1969 by buying 
the $.S. White companies through its division and that 
wasn't challenged by the government. We also acquired 
another small business and we later acquired in 1969 the 
General Company. Now, those three concerns were all 
packaged together in the Rower facility here in Manhattan. 

It is the most central facility we have. 

At that facility there are three people who 
specialize solely in the equipment sales. There is a repair 
shop there for chairs and units, whatever needs repair, 
and there are, I believe, nine men and women repairing dental 
equipment who work there and a showroom and sales take 
place in that building. 

Following those acquisitions we embarked on the 
others. We got the one in White Plains, That's Hebard,we got 
the one in Syosset and we got the one in Hackensack. 

When we acquired those companies they were conducting at the 
time of the acquisition their equipment sales by using what 
is known in the trade as dental equipment specialists. 

A salesman who is there who handles 85 to 90 per cent 

of all the equipment sold. It is done in a specialized 


way. There are also show rooms, et cetera. 
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That is the way the equipment business is ie 
conducted so if it is to be carved out this is what we i, 
propose to do. If we had to simply, for example, take the 
one salesman who is a dental equipment specialist at a 
particular location out on Long Island and get rid of him an 
his customer list, we don't think that is very marketable. 
We don't think anybody knew, any new competitor coming 
into the market is going to want to buy it. We don't think 
we can sell it, if you will, but we do think that by giving e | 
government and frankly, your Honor, Ithink in all candor 
it does giving them more than they won at the trial by 
including all of Healthco's dental equipment specialists, 
including the ones from Rower, the Rower acquisition, which 


is not even challenged here, and the national acquisition 


= ae ee ee 


~ fT 


which is not even challenged here and including dental 
equipment specialists who have joined us since the time 
of the acquisition. We are talking about including ia 
this package even more men than were with us at the time oe 
of the acquisitions. 

By doing that we were putting together an equip- 
ment package in the most centre: facility here in Manhattan, Ai! 
putting that package together and we are offering it in good 
faith to comply with your Honor's order to sell it as an 


equipment package. The customer list, the dentists 
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customer lists that went with those salesmen representing 
85 per cent of all the equipment sales including the 
non-challenged acquisition of Rower will go with it to the 
new company. 

We will agree to use our best efforts to transfer 
all the lines we had, everything we acquired in the equip- 
ment business with this new business to the new buyer. 

Mr. Sirignano comments that nobody can make it just 
selling equipment. There is no prohibition here on the 
new buyers when he buys this new equipment company from 
getting sundry lines. He doesn't just have to operate 
an equipment business. We are not prohibiting that 
and we wouldn't. All we are doing is selling that end of 
the equipment business that we acquired. 

THE COURT: What do you visualize Healthco will do 
after it has sold this dental equipment corporation. Won't 
it sel dental equipment itself? 

MR. DE MARCO: It would, your Honor, but not to 
the same dentist customers, which are virtually all of the 
major lines of equipment available now. There are other 
newer lines, Ritter, S.S. White, these as the hearing showed 
are the traditional names. For two years Healthco was 
barred by this judgment order and by the way that figure 


and this concept is adopted directly from the government's 
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proposed judgment, is barred from callong on those same 
dentist customers and selling that same dental equipment that 
we sold before. 

The salesmen will be transferred to the new 
company. They will have to leave. Their customer lists 
will be prepared from records we have now. The 
dentists that they called on, those will be transferred 
to the new company and it would be a violation of your 
Honor's order for a new -~- we will have to go out and hire 
new salesmen, that is true, and it would be a violation of th 
order for that new salesmen of ours to call for two years on 
those old customers and that is conditioned upon the same 
condition that the government placed in its proposed 
area dealing with this topic that the buyer wanted that. 

Frankly it is anti-competitive but it falls in 
line with the context of this case. If the new buyer 
doesn't want that, if he says I don't care if your salesmen 
don't compete with us, we won't be violating the order, but 
these are facts which will come up under the operation of the 
judgment. 

It has been a good faith effort in trying to 
comply with the ideas stated very clearly in your Honor's 
opinion and reaffirmed on Tuesday morning here that we carve 


out a program that dealt explicity with the equipment 
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sales and I think we have gone in this proposed judgment beyond ' 


what was required by the order, but we have gone to the 
extent that we honestly believe necessary to put together 

a package that will be salable on the market and will result 
in the addition of at least one new competitor. 

THE COURT: Suppose it is sold, though, I still 
don't understand. The day after the new dental equip- 
ment corporation is sold, what kind of dental equipment 
operation will Healthco be conducting? 

MR. DE MARCO: It will have lost all of its 
dental equipment specialists at that point. rt will have 
to go out and get new empioyees who will be working in that 
area. 

They will not be able to call on any of the 
olddntist accounts in Metropolitan New York so these new 
salesmen are going to have to call on new accounts that 
weren't called on before and, by the wa,, I want to make 
clear that this isn't just the dentist accounts prior 
to the acquisition,we are talking about the dentist accounts 
up to the day of the signing of this order. We will still 
be in the business, but we will have to be calling on env 
accounts in new areas with new salesmen. After all, what 
we are getting rid of here is all we bought when we bought 


those businesses in the dental equipment area. We bought the 
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18 
the business, it is more what we got, in fact, your Honor. 
We got a salesman, we got his lists and we conducted the 


business in equipment in exactly that way. 


be getting the customer lists and the lines wa ccart with, 
all the premium lines in the dental equipment field. 
THE COURT: Suppose that nobody wants to buy 
the new dental equipment corporation. Then what happens? 
MR. DE MARCO: I know, but I am trying to phrase 
‘the answer properly, Judge. I hate to say this, but 
I think we have to face that question as time goes along. 
We are certain and I think the Kalik affidavit 
both 1 and 2 would indicate this, that if we took the 
piece-meal approach that the government wants and divided 
these up into little units, try to sell one salesman and one 
small customer list out in Syosset and another one over in 
White Plains, we are certain in our own minds that only one 
buyer is going to come in and want to buy all of them 
together any way because they aren't buyable -- strike 
that -- I don't believe that to be viable in my own judgment 
although we would have to try that out in the long-run 
¢tanding as independent units, but by pactaging them in 
this way we think a buyer will come along. 


I must say if no one does that question is the 
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same under the government's proposed judgment as it is under 
ours. We just simply have to come in and do our best. 

If within 15 months no buyer has appeared, we will 
have to either come up with another. man or present that 
evidence to your Honor at the time it occurs. 

I further would like to say -- 

THE COURT: But when I asked the question first yo 
directed me to paragraph 4 of this proposed judgment of the 
defendant and you said that the defendant was ordered and 
directed within 15 months to divest itself. 

MR. DEMARCO: Yes, your Honor. 

THE COURT: I understood you to suggest that that 
was 2zn outright mandate to divest yourself of it even if 
it meant giving it away. 

MR. DE MARCO: Paragraph 4 specifically says to 
follow the program outlined in paragraph 5. We must divest 
by following the program under paragraph 5. That program 
I have already outlined and I think it will work. 

THE COURT: It doesn't. That may have been 
your intent, but the document doesn't say that. 

Itsays that it is directed tc divest itself of 
the dental equipment corporation to be established under 
Section 5 of the final judgment. 


MR. DE MARCO: You are correct, your Honor, it 
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doesn't say that and it should. It would be our intention 
to follow in good faith efforts the prccram in part 5, 
which we believe vl work and which we want an opportunity 
to try and whic »ill use our best faith efforts to 
achieve, brc u- iv o'd not, well, I don't want to speculate. 


I think : . S. ate to work. 


CRT: Of course, there is nothing in here as 


to what the sale price should be. | 


“MR. DE MARCO: Yes, that is true and neither was 
there in the specific proposal of the government. I am 
fairly new at this, your Honor, but my understanding is 
that once these orders are entered then the usual and 
customery negotiations are entered into. The order 
provides that we keep the Department of Justice and the 
Court informed of what would go onamd I would presume 
that the procedure would be at some moment we are going to have 
a wayer, we are going to agree on the price and the terms. 
The Department of Justice is going to be advised about 
that as provided for in here every two months as the 


progres gees along and shen the deal is closed, we will 


come in and I am certain at that point and inform the Court 
that the matter is officially and finally terminated by 

the divestiture having taken place. I can see no other 
way of handling the situation today. 
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THE COURT: I suppose that at the end of 15 neiaaita 
if it has been impossible to sell the dental equipment 
corporation, then I could enter an order which would be in 
substance that now proposed by the government. 

MR. DE MARCO: I would hope under that contingency 
15 months from now that if this plan hasn't work that your 
Honor would be receptive to examining for the purpose of 
appropriate relief alone under the rationale of Brown Shoe 
and other cases what the facts of the market were at that 
time. If they required it, if there was no other way of 
handling this problem and total divestitute, then I siuppose 
that could be one remedy, but it is an extreme and drastic 
remedy and I think we can wait for that period of time. 

Give this program a chance. Letthis carving out 
of the equipment business, the establishment of a facility 
for it, ail the salesmen we received and their dentist 
customer lists, the repair facility and its employees, let's 
make an effort to take what we acquired and more, put it in a 
package and give this program a chance. I think we will ha 
to see what happens within the 15-month period. : 

THE COURT: But I am faced here with a request by 
the government to sign a proposed judgment completely 


divesting the four challenged acquisitions and I am faced 


by your counter proposal to divest only the dental equipment 
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: part of the four challenged acquisitions and my inclination 

3 

4 but to give you an opportunity to digress in that fashion 

5 and if that proves unworkable iia aie adopt the proposal of 

6 the government. 

7 MR. DE MARCO: I understand, your Honor. 

8 THE COURT: Mr. Sirignano, do you have any 

9 comments as to any details of this proposed final judgment? 

10 MR. SIRIGNANO: As presented by the defendants, i 
; 

li your Honor? 

2 THE COURT: Yes. | M 

13 MR. SIRIGNANO: Yes, your Honor. I find that the y 

4 app. 2ach suggested by the defendant is so at variance with 

15 the established tenets of anti-trust law that I find it | 

16 difficult to focus on it. 

W Your Honor, in 1969 a dentist going into practice 

18 had the choice of five -- at least five full line 

19 dealers each of whom sold dental equipment. Each of them 

2 was a major factor. | 

21 j 
y 


major factors in the dental equipment market were elimin- 


bat] 
A 


2 

a ated by the acquisitions which the Court has found to be 

a illegal. = 
rs) | It seems to me that no type of relief which does 
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not in good faith attempt to reestablish four viable 


companies, each of whom will regain their position in the 
market, can answer this. 

Even assuming -- even assuming -- that some buyer 
could be had for this so-called dental equipment corpor- 
ation, which defendant proposes, and my experience as 
I have cometo know dental dealers and the market over the 
five years of my being with this case, leads me to 
believe sincerely that there is not a chance of anyone being 
even seriously interested in a corporation selling equip- 
ment as described by Mr. De Marco. | 

However, even assuming that it were possible, what 
has happened? What will the situation be? 

One, having eliminated four major competitors in 
the dental equipment field by the illegal acquisitions, now 
the defendant is simply reestablishing one competitor instea 
of the four. 

Now, that one competitor, let us examine this. 

Mr. De Marco states, for instance, that having established 
this one competitor and as far as I can see it appears to 

me realistically looking at the proposition the dismissal 

of a handful of employees. Having said we will now set 
up a corporation to whom we will assign these employees, we | 


will then rehire, we will ourselves hire more dental equip- 
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2 ment salesmen. 

3 We will not ssa these dental equipmetn salesmen 

4 to any of the dentists to whom we have previously sold. 

5 One thing which is not aaiitnniiih is the fact 

6 that these same dentists will continue to be visited by 

7 presumably their sundries salesmen. The sundries salesmen 

8 who continue to maintain the close relationship between 

9 those dentists and Sechter, General and the two Hebards, the 

10 illegally acquired companies, the continuing relationship 

ll will be there and I would assume that Mr. De Marco and the 

le defendant would say they would refuse to say they would not 

13 sell equipment to any of these dentists. This will 

14 certainly be known to any proposed buyer of this so-called 

15 single equipment company, that, yes, the equipment 

16 salesman will not callupon the former customer, the equipmen 

7 customers of the defendant, but they will continue to be 

18 visited on a regular basis by the sundries salesmen of the 

19 acquired companies in such a manner that the newly establishe 

2 company would have no chance of success in such a field. 

21 I still come back to the question that four 

oe ille. elie eianis were made in the dental equipment 

A) field. The the proper remedy for illegal acquisitions are 

aA such divestiture as will pring back as much as possible 

ys) the competitive situation which existed at the time of the 
. 893a ae capote ed LO 
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illegal acquisitions; that remedy should be the setting up 
of four companies which will be as strong now in the dental 
equipment field as they were in 1969 at the time of the 
acquisitions and the only way that that can be accomplished 
is by the complete divestitute of the corporations of 

which that dental equipment business was a part which in- 
cludes the totality of its operations, including the names an 
the good will which went with it. 

THE COURT: Mr. De Marco, I am going to give you a fi 
period to see if this will work. I don't think I will give 
you 15 months. I think we will give you -- months and it is 
worth your whil2, that is your clients while o try to 
make this work because, as I say, if it doesn't work, then 
I am going to sign ar. order substantially or a judgment 
substantially as now proposed by the government. 

MR. DE MARCO: I understand, your Honor. 

MR. SIRIGNANO: I must respectfully take 
exception to your Honor's decision. 

THE COURT: Of course. 

MR. DE MARCO: Paragraph 4 should be corrected an 
c nformed on all the companies to 12 months. 

Thank. you, your Honor. 

THE COURT: Now, Mr. Clerk, I have signed this fina 


judgment which cante filed. 
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I have received the second affidavit of Kalik. 


This is the file copy of the opinion. 
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This is the original notice from Mr. De Marco 
of a counter pr« -osed final judgment. That has been 


superseded which should be made a part of the clerk's file. 


Vee r 
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This is a letter, dated March 19th, from Mr. 


wh pote 
+ ees 


De Marco to me with a copy of his first proposed judgment and 
this is a copy of the proposed final judgment of the 33 
government and notice of settlement which ought to be made 

part of the clerk's file and the government, of course, : 
can renew at the end of 12 months if the plan of the 
defendant doesn't work, then I will put into effect the 
government's proposal. 

All I think I am doing at this point is giving 
the defendant a chance to comply with the decision of the 
Court by divesting itself of the dental equipment part : 
of the business of the four acquired companies and if it 
cannot be done in that fashion, then I will do it at the 


end of the 12 months the way the government has proposed. 


at | 
1S 


All right, Mr. Clerk, the court will be in recess. 


(Adjourned. ) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 
Plaintiff, 
Vv. : 70 Civ. 1312 (1.B.W.) 
7 


HEALTHCO, INC. H Ful { 4/3/75 
cq (ee i 


Defendant. 


FINAL JUDGMENT 
Plaintiff, United States of America, having filed 
its complaint herein, on April 2, 1970, and after a full 
trial on all issues and the Court having rendered its 
opinion, findings of fact and conclusions of law herein 
on January 14, 1975: 
NOW, THEREFORE, it is hereby ORDERED, ADJUDGED 


AND DECREED as follows: 


ro 


This Court has jurisdiction of the subject matter 


herein and the parties hereto. 

The effect of the acquisitions by Healthco, Inc. 
(Healthco) of the assets of General Dental Supply Co., Inc. 
(General), M.A. Sechter Dental Equipment & Supply Co., Inc. 
(Sechter), Hebard Dental Supply Co., Inc. (Hebard Dental) 
and Hebard-Metro Dental Co., Inc. (Hebard-Metro) may be 
substantially to lessen competition in the sale of dental 
equipment by dental dealers in Metropolitan New York, in 

violation of Section 7 of the Clayton Act (15 U.S.C. § 18), 
' as amended. 
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Ps As used in this Final Judgment: 


(A) "Dental equipment" shall mean dental units, 


dental chairs, dental X-ray units, dental cabinets .and 
, dental lighting equipment. 

(B) "Manufacturers’ lines" shal. mean those items 
of dental equipment manufactured by the following companies: 
2. S.S. White Company, Philadelphia, 

Fennsylvania 
° General Electric Company - Dental X-ray 


Division, Milwaukee, Wisconsin 
Weber Company, Canton, Ohio 


| 

| 
a 1. Ritter Company, Rochester, New York 
{ 

| 


3 

4 

5. Valtronic Corporation, Bronx, New York 

6. Dental Eze Company, Des Moines, Iowa 

tT Costal Dynamics Corporation, Santa Monica, 
California 

8. Chayes Dental Company, Danbury, Connecticut 

9. Mid-West American Dental Manufacturing 
Company, Chicago, Illinois 

: 10. American Cabinet Company, Two Rivers, 


Wisconsin 
ll. Phillips Medical Systems, Shelton, 
Connecticut 


12. Pelton & Crane Company, Charlvutte, 
North Carolina 

L3- Star Dental Manufacturing Company, 
I Philadelphia, Pennsylvania 
(C) "Dental Equipment Specialists" shall mean 
| those employees of Healthco who are now employed to sell 
|| manufacturers lines of equipment at Healthco's dental 
| aearersnips located in New York City(Rower Dental Supply); 
enters New Jersey (M. A. Sechter Dental Supply); 
i syosset, Long Island, New York (Hebard-Metro Dental Supply); 
| and White Plains, New York (Hebard Dental Supply) or the 
| 


; Successors of those employees who may be so employed on the 


i 
ijdate of the divestiture ordered in Section IV of this Final 


, Judgment. 
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H. The provisions of this Final Judgment shall apply 


! . 
| to defendant, its officers, directors, agents and employees, 


jena tc. each of its subsidiaries, successors, and assigns, 


‘and to each of their respective officers, directors, agents 


| and employees, and to all other persons in active concert 
\" participation with any of them who receive actual notice 


of this Final Judgment. 


Iv. 
twelve 
2 Defendant is ordered and directed within #tfteen 
i 
(#5) months from the date of entry of this Final Judgment to 
divest itself of the Dental Equipment Corporation to be 


established pursuant to Section V of this Final Judgment. 


v. 

(A) Within one hundred-twenty (120) days from 
ithe entry of this Final Judgment, defendant is directed to 
joffer to establish and sell a Dental Equipment Corpora- 
tion constituted as follows: 

j Le The bu*iding currently occupied by Healthco's 


| 
jRower Division located at 331 West 44th Street, New York 


jand all facilities there maintained to operate the 


dental equipment service and repair department at that 
‘pudding. 


! 2 All employees who as of the date of this 


il 
| Final Judgment are employed as service and repair personnel 


hat Healthco's Rower Division. 


| 
' 
' 
' 


“t F< one : ° e.g tee €, 


3. All Dental Equipment Specialists employed 
by Healthco as of the date of entry of this Final Judguent. 
4, A list of all those dentists who are dental 


Ba customers assigned to each Dental Equipment 
AS as of the date of entry of this Final Judgment. 
Z 


5. Transfer to said Corporation rights to sell 


and distribute the dental equipment lines referred to above 


and Healthco is directed to use its best efforts to 
facilitate the buyer's ability to obtain such manufacturers' 
jlines. 
| (B) Healthco shall make known the availability 
for sale of the Dental Equipment Corporation to be divested 
by the usual and ordinary means for the sale of a business. 
(C) Healthco is enjoined and restrained from 
reacquiring the Dental Equipment Corporation or assets 
divested pursuant to this Final Judgment, provided, however, 
that Healthco may retain a bona fide security interest in 
such Corporation or assets given to secure the payment of 
ji the purchase price therefor, and if Healthco shouid there- 
jafter reacquire the Corporation or assets, Healthco is 
er to divest such reacquired Corporation or assets in 
| accordance with the provisions of this Final Judgment 
within one (1) year from stich reacquisition; 


VI. 


i Upon the written request submitted to Healthco by 


the buyer of the Dental Equipment Corporation established 


| pursuant to this F‘nal Judgment, Healthco is directed and 
ordered for a period of two (2) years from the date of 
jcavestiture to refrain from soliciting sales of the 


wens lines of dental equipment from those customers 


lof Dental Equipment Specialists contained in the customer 


| | vs 
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"| list prepared pursuant to Section V(A) (4) of this Final 


} Judgment . oP ae RR Us. cas 


Ea ere. oy ' VII. 


Healthco is enjoined and restrained for a period 
.of five (5) years from the date of entry of this Final 
Judgment from acquiring directly or indirectly, any 
financial interest in a dental dealership which sells 


manufacturers' lines of dental equipment, as defined herein, 
located within Metropolitan New York without prior approval 


of this Court and upon notice tc this Court and upon notice 


| 
to the plaintiff. 
VIII. 
Within ninety (90) days of entry of this Final 
shall file written reports with the plaintiff setting forth 


steps taken to comply with Sections IV and V of this Final 


. Judgment and for every two (2) months thereafter, Healthco 
= 


IX. 


i 
i | 
ljance with this Final Judgment, duly authorized representa- 


For the purpose of determining or securing compli- 


penne of the Department of Justice shall, upon written 
; request of the Attorney General or the Assistant Attorney 
° i General in charge of the Antitrust Division, and on reason- 
il able notice to the defendant made to its principal office, 
; I be permitted, subject to any legally recognized privilege, 
i \ 


i and subject to the presence of counsel if so desired; 


| (1) Access during its office hours to all books, 


ledgers, accounts, correspondence, memoranda, and other 


coe -mcagerens- 
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records and documents in the possession of or under the 


control of the defendant relating to any matters j 


contained in this Final Judgement; and 4 j 
| (2) Subject to the reasonable convenience of : 
defendant and without restraint or interference from it 
to interview officers or employees of defendant regard- 
ing any such matters. 
Defendant, upon such written request of the 


| Attorney Genera!) or the Assistant Attorney General in charge 
i} 


} 


| of the Antitrust Division, shall submit such written reports 


to the Department of Justice with respect to any matter 
contained in this Final Judgment as may be requested from 
time to time. No information’obtainea vy the means provided 
in this Section IX shall be divulged by any representative of 
||) the Department of Justice to any person other than a duly 
authorized representative of the Executive Branch of the 
plaintiff, except in the course of legal proceedings to 
which the United States of America is a party for the purpose 


\, of determining or sec 1g compliance with this Final 


| Judgment o” as otherwise required by law. 


| : i 


, Jurisdiction is retained by this Court for the 

| purpose of enabling any of the parties to this Final 

| Judgement to apply to this Court at any time for such further 
|| orders and directicns as may be necessary or eppropriate for 


#the construction or carrying out of this Final Judgment, 


i] 
1 for the modification of any of the provisions thereof, for 


\ the enforcement of compliance therewith, and for the 


ad i : ¥ 
| punishment of violations thereof. 
h 
| ! XII. 
Ed ) | Each party shall bear its own costs in this matter. 


Dated: Ac! es 


| (2) opr Bbw B Wy tf __ 
i UNITED STATES DISTRIZT COURT 
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